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Abstract: Strategic maneuvering can account for the complexities of appellate argu-
mentation in the U.S. This specialized type of reasoning is distinct from the activity 
type	of	adjudication	 identified	 in	strategic	maneuvering,	a	 theory	 that	explains	 the	
interplay between rhetorical and dialectical features of many types of argumentation. 
Van Eemeren and Houtlosser (2009, p. 5) describe strategic maneuvering as a way 
of reconciling how arguers pursue “rhetorical aims of effectiveness” at the same time 
they retain “dialectical standards of reasonableness.” My goal is to extend strategic 
maneuvering theory and then apply it to the appellate argumentation in the majority 
and dissenting opinion in Boumediene v. Bush (553 U.S. 723, 2008). To do so, the 
essay explains strategic maneuvering in appellate argumentation, describes the Bou-
mediene case, emphasizes how rhetorical features permeate the dialectical processes 
of appellate argumentation, and gives examples of the argumentation of Justice An-
thony Kennedy and Chief Justice John Roberts in this case.

Keywords:	Definitional	arguments,	dialectic,	Houtlosser,	rhetoric,	strategic	maneu-
vering, van Eemeren.

Resumen: La maniobra estratégica puede servir para el análisis de las compleji-
dades de la apelación argumentativa en los Estados Unidos. Este tipo especializado 
de	razonamiento	es	diferente	de	la	actividad	tipo	de	adjudicación	identificada	en	la	
teoría de la maniobra estratégica que explica la relación entre retórica y dialéctica 
característica de muchos tipos de argumentación. Van Eemeren y Houtlosser (2009, 
p 5) describen la maniobra estratégica como una forma de reconciliación de cómo los 
argumentadores persiguen los “objetivos retóricos de la efectividad” al mismo tiempo 

COGENCY  Vol. 3,  N0. 2 (147-166), Summer 2011 ISSN 0718-8285



148

COGENCY  Vol. 3, N0. 2, Summer 2011

que retienen “los estándares de razonabilidad”. Mi objetivo es extender la teoría de 
la maniobra estratégica y luego aplicarla a la apelación argumentativa en la mayoría 
de las opiniones que disienten en el caso Boumediene vs. Bush (553 U.S. 723, 2008). 
Para lograr esto, el ensayo explica la maniobra estratégica en la apelación argumenta-
tiva, describe el caso Boumediene, enfatiza cómo las características retóricas permean 
el proceso dialéctico de la apelación argumentativa, y da ejemplos de argumentación 
de Anthony Kennedy y John Roberts de este caso. 

Palabras clave:	Argumentos	definicionales,	dialéctica,	Houtlosser,	maniobra	estra-
tégica, retórica, van Eemeren.
 

1. Strategic Maneuvering in Appellate Argumentation 

Strategic maneuvering consists of explanations of how arguers reason in 

different activity types by selecting topical potential, framing arguments 

for	particular	audiences,	and	utilizing	rhetorical	tactics	to	influence	these	

audiences. Van Eemeren and Houtlosser (2002, 2006, 2009) identify four 

different activity types–adjudication, mediation, negotiation and public 

debate. Then they distinguish each activity type according to stages of criti-

cal discussion: confrontation, opening, argumentation and conclusion. The 

type closest to appellate argumentation is adjudication, an activity in which 

a	legal	dispute	takes	place	in	a	specific	jurisdiction	during	the	confronta-

tion stage; arguers construct arguments according to the rules of a context 

in the opening stage; arguers interpret and offer concessions about facts 

and evidence in the argumentation stage; and a third party adjudicator 

settles the dispute in the concluding stage (2009, pp. 7-10). 

Appellate argumentation has some similarity with adjudication (van 

Eemeren & Houtlosser, 2009) because this type of argumentation includes 

a decision about a legal dispute from third party adjudicators. However, 

appellate	argumentation	differs	significantly	from	adjudication	because	it	

emanates from and is reconstituted in multiple discourses, does not fol-

low	defined	phases	of	critical	discussion,	and	incorporates	the	reasoning	of	

multiple arguers over time about the meaning of a disputed legal principle. 

For example, Boumediene evolved from other appeals of Guantanamo Bay 

(Gitmo) prisoners who claimed their legal rights had been violated when 

the U.S. military took them in custody following September 11, 2001. Many 

attorneys (petitioners) advocated for the detainees, and many other attor-

neys (respondents) represented the government in other jurisdictions be-
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fore this case ended at the Supreme Court. The nine Supreme Court judges 

did not come to a consensus; they came to different conclusions written 

in multiple opinions, interpreted legal arguments written prior to the case 

from disparate viewpoints, and targeted their arguments to particular au-

diences. The overlapping and intersecting argumentation emanates from 

appeal attorneys and judges recycling and reusing arguments about Gitmo 

detainees they extracted from public and congressional debates, prior legal 

cases, statutes and executive orders, the U.S. Constitution, and precedents. 

A second distinction arises because the argumentation in the judicial 

decisions emanates from a complex process of appellate argumentation 

that does not follow the phases of critical discussion in the same way that 

arguments typically evolve in a single discourse (van Eemeren, 2010). In-

stead the phases of confrontation, opening, argumentation and conclusion 

may be part of other argumentative discourses in the appellate process, but 

appeal judges adopt different content and structure for their formal opin-

ions. For example, the argumentation in the briefs of the attorneys that 

initiate the appeal (petitioners) differs from that in the briefs of the attor-

neys who refute petitioners’ arguments (respondents) resulting in distinct 

discourses	that	evolve	in		structurally	different	forms.	When	the	judges	fi-

nally decide an appeal based on the attorney’s arguments and those from 

other pertinent sources, they disassemble the phases of discussion present 

in other discourses and then mix them together in new ways that are not as 

sequential and clear as they typically are in the discussion phases of a single 

argumentative discourse. My subsequent analysis of the majority and dis-

senting opinion in Boumediene shows that judges’ opinions are amalgama-

tions of arguments that they have appropriated and reformulated from oth-

er discourses in order to emphasize issues and audiences salient to them 

and their judicial positions.

A third distinction is that appellate argument differs from adjudication 

because arguers do not follow an established set of legal rules for presenting 

evidence and interpreting legal principles, nor do they apply the law as it 

is formulated by legislators (Feteris, 2008). The decision that results from 

appellate argumentation is not correct, but it is rhetorically persuasive for 

judges’ target audiences. The adjudicators consist of multiple judges that 

are political appointees rather than a single adjudicator, and judges usually 

contest each other’s legal interpretations within a single written opinion.  

Strategic Maneuvering and Appellate Argumentation in Boumediene v. Bush / J. sCHuetz
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Judges’ legal philosophy frequently foreshadows what their legal in-

terpretations will be and predicts what evidence and arguments they will 

borrow and reuse from legal history and tradition, political forums, public 

debates, and relevant decisions from other legal jurisdictions. This process 

of borrowing and reusing of arguments is prominent in judges’ strategic 

maneuvering enabling them to weave their arguments from multiple dis-

courses	into	an	opinion	that	reflects	their	choice	of	legal	topics,	adapt	ar-

guments	to	particular	targeted	audiences,	rely		upon	specific	types	of	rea-

soning, and create rhetorical framing and embellishing of arguments. In 

Boumediene, the judges’ argumentation moves back and forth between po-

litical	justifications	for	the	detention	of	prisoners	at	Gitmo	based	on	threats	

of terror to the U.S., political motives for locating the detainees at Gitmo, 

the legal rights of citizens and foreigners incarcerated on Cuban land, and 

the legitimacy of legal processes available to detainees.  

2.  Boumediene v. Bush

The Boumediene decision illuminates the complexity of issues and the in-

tricacies of strategic maneuvering in appellate argumentation. After sui-

cide bombers attacked the United States on September 11, 2001, President 

George Bush declared a war on terror that he waged through a military 

offensive in Afghanistan and through the arrest and incarceration of hun-

dreds of “enemy combatants” at Guantanamo Bay, Cuba. Eventually, Con-

gress	created	new	laws	that	identified	the	legal	restrictions	on	Gitmo	de-

tainees’ rights: they could be held and interrogated without legal counsel 

in the Detainee Treatment Act (DTA, 2005); incarcerated and interrogated 

without knowing what evidence the government had against them in the 

Combatant Status Review Tribunals Act (CSRT, 2004); and detained with 

only a cursory hearing before military personnel in the Military Commis-

sion Act (MCA, 2006). After national and international legal advocates 

eventually met with some Gitmo detainees and initiated challenges to their 

conditions of custody and interrogation, several challenges made their 

way to the Supreme Court resulting in the 2008 Boumediene v. Bush deci-

sion that focused on the rights of Gitmo prisoners to habeas corpus--to be 

brought before a judge and to hear evidence and charges against them. The 
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Boumediene decision (553 U.S. 723) guaranteed habeas corpus rights to 

Gitmo detainees and declared sections of  DTA, CSRT and MCA unconsti-

tutional. Subsequent citations for Boumediene are by page number. 

Lakhdar Boumediene, a Bosnian citizen captured while working in Al-

geria,	was	classified	as	a	terrorist	sympathizer	and	designated	as	an	“en-

emy	combatant”	before	being	incarcerated	at	Gitmo.	No	charges	were	filed	

against him in 2002 at the time of his incarceration nor did he receive legal 

assistance until 2006. The site of the Gitmo prison became an issue be-

cause it is located on a military base that is not formally part of the United 

States. In 1903, the United States and Cuba agreed on a lease that gave 

Cuba sovereignty over Guantanamo Bay but granted the U.S. complete 

jurisdiction and control of this area. Attorneys representing Boumediene 

claimed that Gitmo was under the control of the U.S. and therefore pris-

oners held there were entitled to the constitutional provisions of habeas 

corpus; whereas the attorneys for the government concluded that Gitmo 

was Cuban territory and neither citizens nor foreigners incarcerated there 

had these rights. Another issue concerned whether or not the laws passed 

by Congress subsequent to incarceration were constitutional since they ap-

proved of severe military interrogation of Gitmo detainees even when these 

prisoners lacked knowledge about why they had been detained and what 

legal recourse they had.  

Boumediene	is	a	significant	case	because	the	majority	opinion	reinter-

preted the principle of habeas corpus in relation to Gitmo detainees by des-

ignating jurisdictions to which this principle applies, made new law regard-

ing prisoners of war, declared unconstitutional prior legislation, resulted in 

the release and repatriation of some Gitmo detainees, and provided guide-

lines for legitimate legal proceedings to be used with high threat Gitmo 

detainees. This 127-page decision consisted of Kennedy’s detailed majority 

opinion and Roberts’ dissenting opinion plus one concurring opinion writ-

ten for each side. 

The Supreme Court decided the case on June 12, 2008, in a 5-4 deci-

sion. Justice Kennedy wrote the opinion for the majority and Chief Justice 

Roberts wrote the dissent. The  majority opinion in Boumediene concluded 

that prisoners at Gitmo had the right to the protection of habeas corpus 

under Article I, Section 9 of the U.S. Constitution and declared parts of the 

DTA and MCA as unconstitutional.  

Strategic Maneuvering and Appellate Argumentation in Boumediene v. Bush / J. sCHuetz
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3. Strategic Maneuvering in Boumediene

In Boumediene, the U.S. Supreme Court judges developed their arguments 

to	fit	within	the	normative	dialectical	processes	of	the	appellate	courts	that	

permit extensive rhetorical maneuvers and the rendering of majority and 

minority opinions in a single decision by different judges with disparate 

interpretations.

3.1. Dialectical Processes

The appellate jurisdiction establishes broad procedural rules so that legal 

arguers from one side of a case contest the arguments of the other; it does 

not prescribe the content of argumentation, nor specify what constitutes 

effective appellate argumentation. Dialectical processes typically include a 

collaborative method in which logical reasoning and dialectical procedures 

guide how arguments are constructed within a discourse (van Eemeren & 

Houtlosser, 2002). In appellate argumentation, however, dialectic takes 

the form of back and forth adversarial arguments between attorneys who 

present written and oral arguments before a panel of judges that decide 

what the law means. In 50-page briefs, attorneys representing Boumediene 

and other similarly situated Gitmo prisoners petitioned the Supreme Court 

to hear their case on legal grounds, and attorneys representing respon-

dents,	 the	Bush	administration,	filed	50-page	briefs	 refuting	petitioners’	

legal claims and asserting new claims of their own. After the Court agreed 

to hear this case, the attorneys for both sides presented a condensed ver-

sion of their briefed arguments and orally defended them by responding to 

questions from several of the nine judges deciding the case. Following the 

completion of oral arguments, the judges gathered as a group to discuss the 

appeal attorneys’ arguments, took a preliminary vote, rendered a split deci-

sion,	and	identified	which	judges	would	write	the	formal	majority	and	dis-

senting	opinions	for	the	official	Supreme	Court	record	(Schuetz,	2007b).	

The appellate court norms for dialectical process also facilitated ar-

gumentation between attorneys representing adversarial positions in the 

civil court cases that preceded this Supreme Court opinion. Typically, the 

outcome of one segment of the dialectical process, the briefs of the ap-

peal attorneys, leads to a preliminary decision among the judges follow-
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ing oral arguments, and culminates in judges writing a formal decision 

for	the	permanent	record.	Instead	of	producing	one	definitive	consensus	

decision, appellate argumentation typically showcases the opposing views 

and the unresolved issues that remain between the majority and dissent-

ing opinions in the published formal decision. In one sense, the majority 

opinion	is	the	winner	because	this	interpretation	gains	official	standing	as	

law; however, the minority judges also present reasons for their dissenting 

opinions (Schuetz, 2007b). Because the published decision acknowledges 

differences remaining among the judges deciding the case, these opposing 

views foster political and public debates about the disputed legal principle 

long after the decision appears in print.  

Judges	do	not	conform	to	a	specific	standard	of	reasonableness,	such	

as reasonable doubt and preponderance of evidence, as they do in other 

types of U.S. adjudication. Instead judges often select evidence and make 

claims in line with their rhetorical goals, political allegiances and legal phi-

losophy. Since the U.S. President appoints members of the Supreme Court 

based on partisan views and many judges serve for life, it is not surprising 

that judges’ viewpoints permeate the content of appellate opinions as they 

did in Boumediene (Schuetz, 2007a). Kennedy’s arguments, for example, 

reflected	his	legal	realist	philosophy,	and	Roberts’	reasoning	mirrored	his	

legal pragmatist philosophy. Legal realism, a liberal position, permits judg-

es to deviate from the norms of judicial predecessors’ decisions in order to 

consider the legal circumstances of new situations. Kennedy’s opinion re-

lied on historical arguments; he claimed habeas corpus should be granted 

to Gitmo prisoners to maintain the continuity of the common law legal tradi-

tion. In contrast, legal pragmatism assumes that the law making is an ongo-

ing activity that serves the needs of the people and maintains the separation 

of powers between the executive, legislative and judicial structures of gov-

ernment.	Relying	on	pragmatism,	Roberts	justifies	Bush-initiated	statutes	as	

necessary	for	fighting	the	war	on	terror.	Specifically,	he	argues	that	the	situ-

ational facts related to this war demand the incarceration of enemy combat-

ants	at	Gitmo	without	benefit	of	habeas	corpus	rights.	Neither	judge	follows	

a set of explicit rules about how to argue, such as deciding a case based on 

legislative intent, nor do they embrace an  objective or an idealized judi-

cial standard of what constitutes effective appellate argumentation.  Judges’ 

rhetorical	goals	and	viewpoints	influence	their	strategic	maneuvering.

Strategic Maneuvering and Appellate Argumentation in Boumediene v. Bush / J. sCHuetz
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3.2. Rhetorical Processes

The strategic maneuvering in appellate argumentation integrates rhetori-

cal goals with dialectical reasoning but does not equally balance the two. 

Following van Eemeren and Houtlosser’s theory (2007, p. 61), arguers can 

“neglect their persuasive interests for fear of being perceived as unreason-

able” by an audience, or they may prefer one “critical ideal” over another. 

Justices Kennedy and Roberts did not neglect their interests; they overtly 

stressed their persuasive goals, expressed their respective legal viewpoints 

about	 the	Constitution,	 and	 identified	which	 branch	 of	 government	 had	

responsibility for making law. In doing so, both judges used rhetoric to 

persuade their particular legal, political and public audiences about the 

reasonableness of their arguments (Tindale, 2009). Particular audiences 

refer to those groups of people for whom judges craft their opinions; these 

audiences share a common national legal heritage but hold disparate views 

about how judges should interpret the meaning of legal principles in a case.

Although the appellate courts require attorneys to address the judges 

deciding their case in both briefs and oral arguments, judges often write 

opinions for much broader audiences, including legislators, other mem-

bers	of	the	judiciary,	political	and	military	leaders	and	the	public.	Specifi-

cally, appeal attorneys for Boumediene initially met a legal obligation to 

persuade a majority of Supreme Court judges that government policies 

were unclear, sometimes contradictory and created injustices against Git-

mo detainees. Government attorneys also met their obligation by defend-

ing legislation (DTA, CSRT, and MCA) and explaining that detainees’ rights 

needed to be restricted to protect the United States against terrorism. 

Winning the right to present a case to the Supreme Court results from 

attorneys for the disputing parties convincing a majority of appellate judg-

es that their arguments are more compelling reasons than those presented 

by their adversaries. The standard of reasonableness in appellate argumen-

tation is the intersubjective agreement between judges and their particu-

lar audiences about the meaning of a legal principle in a given dispute, a 

standard	of	reasonableness	similar	to	Stephen	Toulmin’s	(2001)	definition.	

Achieving intersubjective reasonableness depends on the extent to which 

attorneys’ and judges’ claims rely on relevant evidence, present cohesive-

ness and coherent reasons, explicate legal principles, and create compat-
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ibility between attorneys’ and their clients’ viewpoints and between judges’ 

viewpoints and those of the particular audiences they address. Addition-

ally, attorneys and judges pursue intersubjective reasonableness when they 

situate their interpretations of legal principles in relevant contexts, relate 

their reasons to provisions of the Constitution, and use evidence from prec-

edents that reinforce their rhetorical goals. 

Rhetorical strategies infuse appellate argumentation within and among 

several	legal	discourses	by	constructing	definitions	related	to	judges’	goals,	

framing of arguments for target audiences, embellishing arguments to em-

phasize	specific	themes,	and	choosing	and	strategically	using	precedents.		

3.2.1. Definitions 

Judges’	 strategic	 use	 of	 definitions	 is	 a	 common	 rhetorical	maneuver	 in	

appellate		argumentation.	Following	Schiappa	(2003,	p.	3)	definitions	are	

“rhetorical induced, linguistic propositions that are historically situated.” 

Judges	 strategically	 use	 definitions	 to	 establish	 the	 reasonableness	 and	

force	of	their	arguments,	resulting	in	different	definitions	of	key	legal	terms	

for the majority and dissenting opinion in a single case. In Boumediene, 

both	Kennedy	and	Roberts	used	stipulative	definitions,	descriptions,	and	

ruptures to frame and embellish their arguments.     

Stipulative	definitions	enable	arguers	 to	assert	 a	particular	definition	

and make it seem like an indisputable fact (Zarefsky, 1998). Appellate judg-

es	stipulate	definitions	to	reinforce	their	preferred	meaning	of	legal	terms	

and reinforce a theme that advances their rhetorical goals.

(1)	Both	Kennedy	and	Roberts	stipulate	definitions	of	habeas	corpus.	

Using	a	broad	scope,	Kennedy	defines	the	right	of	habeas	corpus	as	“any	

type of action relating to any aspect of detention, transfer, treatment, trial 

or	conditions	of	confinement	of	an	alien	who	.	.	.	is	or	was	detained	.	.	.	as	

an	enemy	combatant”	(pp.	737-38).	He	contrasts	this	definition	with	the	

one supplied by government attorneys that limits the scope and asserts 

that “non citizens designated as enemy combatants and detained in terri-

tory located outside our Nation’s borders have no constitutional rights and 

no	privilege	of	habeas	corpus”	(p.	739).	Roberts’	narrow	definition	of	legal	

rights makes clear that habeas corpus is not at all appropriate for foreign 

enemy combatants housed in Cuba. And in fact the government should 

Strategic Maneuvering and Appellate Argumentation in Boumediene v. Bush / J. sCHuetz



156

COGENCY  Vol. 3, N0. 2, Summer 2011

hold these prisoners as long as necessary to make sure they can never harm 

the U.S. again (pp. 807-08). Roberts further stipulates that only the gov-

ernment has the power to make law and limit the rights of detainees and 

the Supreme Court should not question that right (p. 802). The aforemen-

tioned	stipulative	definitions	support	the	respective	legal	rhetorical	goals	

and legal and political viewpoints of each judge.

Descriptions provide details about why judges support or reject legal 

principles relevant to a particular dispute. Zarefsky (1998, p. 5) points out 

that	descriptions	“function	strategically	by	redefining	a	phenomenon	with-

out	acknowledging	 that	a	redefinition	 is	 taking	place	and	a	new	point	of	

view is being promoted.” Appeal judges use detailed descriptions of dis-

puted	provisions	of	the	law	as	a	means	of	redefining	the	issues	in	ways	that	

reinforce the judge’s goals.

(2) For example, Kennedy describes DTA’s provision for a military hear-

ing to be so restrictive that Gitmo prisoners lack any legal recourse at all (p. 

757). Roberts’ alterative description claims that the DTA gives all the rights 

that any enemy combatant should have because it enables them to hear 

“newly discovered or previously unavailable” evidence against them (p. 

810). Kennedy claims any legitimate military hearings must create a review 

identifying the reasons for a prisoner’s detention and must limit the power 

of the government to abridge those rights. For him, the CSRT process is de-

fective because it prohibits detainees from hearing what charges have been 

made against them and why these charges have been made. He describes 

one	provision	of	CSRT	as	flawed	because	“the	[detainee]	does	not	have	the	

assistance of counsel and may not be aware of the most critical allegations 

that the Government relied upon to order detention” (pp. 783-84). 

(3) In siding with government attorneys, Roberts describes existing law 

as appropriate for all prisoners. He concludes, “Detainees not only have the 

opportunity to confront any witness before the tribunal but they may call 

witnesses	of	their	own.	.	.	.	As	to	classified	information,	while	detainees	are	

not permitted access to it themselves,” they can ask a “personal representa-

tive to summarize that evidence and they can appeal their case to a District 

of Columbia circuit court” (p. 816). 

In	 addition	 to	 stipulative	 definitions	 and	 descriptions,	 judges	 often	

construct	 ruptures	 (Schiappa,	2003)	 to	 contest	 the	definitions	of	oppos-

ing arguers. Ruptures are an obvious strategy for judges writing dissenting 
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opinions	because	this	definitional	strategy	allows	them	to	refute	definitions	

stipulated in the majority opinion by exaggerating and ridiculing them.  

Using this kind of rhetorical hyperbole, Roberts asserted that no win-

ners came from the majority decision in Boumediene; the winners are “Not 

the	detainees	.	.	.		Not	Congress.	.	.	.	Not	the	Great	Writ	[habeas	corpus],	

whose majesty is hardly enhanced by its extension to a jurisdictional out-

post,	with	no	tangible	benefit	to	anyone.	Not	the	rule	of	law,	unless	by	that	

is meant the rules of lawyers, who will now arguably have a greater role 

than	military	and	 intelligence	officials	 in	 shaping	policy	 for	alien	enemy	

combatants. And certainly not the American people who today lose a bit 

more control over the conduct of this Nation’s foreign policy to unelected, 

politically unaccountable judges” (p. 826). 

Roberts’	 definitional	 rupture	makes	Kennedy’s	 arguments	 seem	dan-

gerous and ridiculous while he simultaneously emphasizes the superiority 

of his own opinion. By using this strategy, Roberts implies that although 

his is a minority opinion it is nonetheless the correct opinion.  

    

3.2.2.  Framing Appellate Arguments 

In	addition	to	definitions,	appellate	judges	frame	their	arguments	by	uti-

lizing history and  precedents associated with their own particular legal 

viewpoints. The claims appellate judges make, the evidence they select and 

emphasize, and the reasoning process they adopt advance their rhetorical 

goals. In Boumediene, Kennedy locates habeas corpus in the common law 

legal	tradition,	invokes	definitions	from	the	Magna	Carta,	and	relates	both	

to the due process provisions of the U.S. Constitution. Roberts stresses the 

purpose of Bush administration laws regarding Gitmo detainees and then 

asserts these laws should remain in force to help the Bush administration 

fight	the	war	on	terror.	

Audience-directed framing refers to argument moves (van Eemeren & 

Houtlosser, 2006, 2009), and framing refers to the slant or point of view 

that surfaces in the claims judges make, the evidence they emphasize, the 

values they evoke, and the legal viewpoints they stress. In appellate argu-

mentation, judges writing for the majority pursue different legal goals with 

different audiences than those writing dissenting opinions. Judges’ fram-

ing of arguments depends on several factors related to their legal philoso-

Strategic Maneuvering and Appellate Argumentation in Boumediene v. Bush / J. sCHuetz
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phy including their role and legal reputation on the Court and political alle-

giances. Kennedy and Roberts constructed very different arguments about 

the rights of detainees. In doing so, they addressed particular audiences, 

not the universal audiences sharing common views about what constitutes 

justice that Chaim Perelman (1963, 1980) conceptualizes. Judges target 

audiences by framing their arguments from an explicit legal viewpoint that 

resonates with the beliefs and values held by particular audiences in regard 

to a disputed legal principle.

1) Justice Kennedy’s legal realism accounts for his framing of argu-

ments for audiences that already agree with his premise that law 

should be relevant to contemporary circumstances and congruent 

with the common law legal legacy. This premise informs the follow-

ing chain of reasoning: (1) the tradition of due process in U.S. law 

affords legal rights to incarcerated citizens and to foreigners; (2) a 

fundamental legal right for all detainees in U.S. custody is habeas 

corpus; (3) Bush-initiated laws restricted the due process rights of 

Gitmo detainees; (4) Boumediene and other similarly situated de-

tainees should be released because these laws violate the principles 

of the Constitution; and (5) provisions of DTA, CSRT, and MCA that 

violate	 the	Constitution	 should	be	overturned.	This	 configuration	

of claims informs Kennedy’s audiences about his rhetorical goals, 

legal viewpoint, political values and the slant of his interpretations:

2) The Framers viewed freedom from unlawful restraint as a funda-

mental percept of liberty, and they understood the writ of habeas 

corpus as a vital instrument to secure that freedom. Experience 

taught . . . that the common law writ all too often had been insuf-

ficient	to	guard	against	the	abuse	of	monarchal	power.	That	history	

counselled	the	necessity	for	specific	language	in	the	Constitution	to	

ensure its place in our legal system. (Kennedy, pp. 739-40)

Kennedy makes clear that habeas corpus rights emanating from the 

common law tradition once provided a safeguard against the powers of 

monarchs and should continue as a safeguard against the restrictive provi-

sions of Bush-initiated legislation that denies rights to detainees.  
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 (3) Justice Roberts’ legal pragmatism informs his approach to questions 

about which structure of government should make laws during wartime--

the Supreme Court or the Congress. The framing of his arguments likely 

resonates with the views of his conservative legal and political audiences 

because he valorizes the laws initiated by Bush and passed by the conser-

vative Republican Congress after September 11, 2001. Roberts’ framing 

is predictable since Bush appointed him in 2006 with the expectation he 

would represent the conservative agenda of the government. As expected, 

Roberts aligns his arguments directly with those of government attorneys 

in this way:

Today the Court strikes down as inadequate the most generous set of 
procedural protections ever afforded aliens detained by this country 
as enemy combatants. The political branches crafted these procedures 
amidst	an	ongoing	military	conflict.	.	.	.The	Court	rejected	them	today	
out of hand, without bothering to say what due process rights the de-
tainees possess, without explaining how the statute (DTA) fails to vin-
dicate those rights, and before a single petitioner has attempted to avail 
himself of these rights. . . . The majority’s ambitious opinion merely re-
places a review system designed by the people’s representation with a 
set	of	shapeless	procedures	to	be	defined	by	the	federal	courts.	(pp.	801)

He asserts that Kennedy’s majority decision inappropriately replaces 

Congress’ legitimate power with this Court’s illegitimate attempt to make 

law. Roberts’ framing reinforces the viewpoints of conservative legal and 

political audiences who believe government can and should restrict legal 

rights of enemy combatants because they threaten this nation’s security.

3.2.3.  Embellishing Appellate Arguments 

The U.S. Constitution empowers appellate court judges to interpret laws, 

nullify existing statutes and precedents and create judicial interpretations 

based on precedents that stand as law until they are overturned by another 

opinion. The interpretations of appellate judges, however, are not a series 

of deductive propositional statements, but often are rhetorically crafted 

narratives	rooted	 in	national	values,	reinforced	with	strategic	definitions	

emphasizing	 	a	specific	 legal	 theme,	and	constituted	with	analogical	rea-

soning from precedents.
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Situating legal principles historically is one means that judges use to 

construct narratives that reinforce national values and thereby increase 

the persuasive potency of judges’ arguments for their particular audiences. 

Judges	 routinely	 assemble	 and	 reconfigure	 fragments	 from	 legal	 history	

and	utilize	 them	as	 justifications	 for	 their	 interpretations	of	 legal	princi-

ples.	Specifically,	judges	construct	legal	meanings	within	a	narrative	that	

interprets the rights of people and institutions involved in the dispute, as-

sociate legal and illegal actions with national values, emphasize explicit 

themes based on disputed legal principles that add coherence to their nar-

ratives, and use analogical reasoning to show that a prior case (precedent) 

is similar to the one they are deciding.

 In Boumediene, Kennedy acknowledges his use of  ‘an historical nar-

rative of the writ of habeas corpus’ to discern “whether foreign nationals, 

apprehended and detained in distant countries during a time of serious 

threats to our Nation’s security, may assert the privilege of the writ and see 

its protections” (p. 746). Historical narratives situate legal disputes in a 

national context. When arguing about habeas corpus, Kennedy constructs 

a coherent narrative that brings together fragments from many different 

legal discourses (The Magna Carta, Black’s Law Dictionary, and the U.S. 

Constitution), appropriates explanations of legal principles from these doc-

uments,	and	reuses	 these	explanations	as	 justifications	 for	his	argument	

that citizens and foreigners in legal custody deserve habeas corpus rights. 

Kennedy grounds his argument in fundamental national values, claiming 

“the framers viewed freedom from unlawful restraint as a fundamental 

percept of liberty, and they understood the writ of habeas corpus as a vital 

instrument to secure that freedom” (p. 739). After Kennedy valorizes ha-

beas corpus rights as part of the legacy of the English common law system, 

he asserts these rights must be extended to Boumediene and other Gitmo 

detainees. By situating his narrative in the war context, Roberts echoed 

key themes from Bush’s political rhetoric, calling attention to the need for 

incarceration and interrogation of Gitmo prisoners in order to quell the 

terrorist threat and to carry out war making responsibilities (p. 809), but 

Roberts’opinion lacked the historical narrative development characteristic 

of many judicial opinions (Schuetz, 2007b).

Second, historical narratives provide sequence and chronology that en-

hance	the	coherence	of	appellate	arguments.	Specifically,	 the	chronology	
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of judges’ narratives reminds their audiences of the Constitution’s legacy 

and	connects	that	legacy	to	justice.	Kennedy	asserts	that	“fidelity	to	free-

dom”	is	the	nation’s	first	principle,	and	“freedom	from	arbitrary	and	un-

lawful restraint and the personal liberty that is secured by adherence to the 

separation of powers’ is essential to this nation’s legal system” (p. 797). In 

this way, Kennedy’s narrative simultaneously addresses his legal, political 

and public audiences by weaving together fragments from other legal dis-

courses, connecting these fragments to the common law tradition, and then 

linking them to his theme that Constitution requires habeas corpus for all 

detainees held in U.S. custody.

Third, judges craft narratives as containers for legal interpretations that 

refute their legal adversaries. For example, Kennedy refutes both the argu-

ments of government attorneys and his judicial adversaries in this way. 

He writes, ‘The Government points out that there is no evidence that a 

court sitting in England granted habeas relief to any enemy alien detained 

abroad: petitioners respond there is no evidence that court refused to do so 

for lack of jurisdiction. Both arguments are premised on the assumption 

that the historical record is complete and that the common law . . . yields 

“a	definitive	answer.”	However,	this	is	not	the	case	because	“the	common	

law courts simply may not have confronted cases with close parallels to 

this one” (p. 752). Kennedy’s argumentation is reasonable in Toulmin’s 

sense of the term (2001) because he develops it with force, selects relevant 

evidence, and establishes internal consistency and logical coherence within 

the norms and protocols of the appellate jurisdiction. His reasoning is rhe-

torical because he embeds his interpretation within a value laden national 

narrative about the legal principle of habeas corpus that he expects will 

ring true with the knowledge and values of the particular audiences he ad-

dresses.      

3.2.4. Reasoning from Precedents 

 

Appellate judges commonly utilize similar precedents and draw different 

interpretations from them. Strategically selecting and applying precedents 

distinguishes the common law tradition of the U.S. from the civil system. 

Some arguments in Boumediene came from prior decisions about war pris-

oner rights from the Civil War, World War II, and others from Gitmo cases-
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-Rasul v. Bush (2004), Guantanamo detainees v. Bush (2005), Hamdi v. 

Rumsfeld (2004).	Judges’	legal	philosophy	and	rhetorical	savvy	also	influ-

ence their use of precedents. As a legal pragmatist, Roberts strategically 

combines political and theoretical evidence to formulate his interpreta-

tions	 of	 precedents,	 but	 no	 specific	 appellate	 court	 rule	 prescribes	what	

reasoning processes judges should follow.  

After selecting precedents that pertain to some features of the legal prin-

ciple in dispute, appellate judges reason by analogy to demonstrate what 

features of a precedent are relevant, why the features apply to the case be-

ing decided, and ignore precedents that do not support the themes of their 

opinion. Appeal attorneys in this case selected and interpreted precedents 

related to habeas corpus in line with their own viewpoints and then strate-

gically framed and embellished them. Roberts’ framing stressed the legal 

implications of legislation initiated by the Bush administration. At the time 

prisoners were incarcerated at Gitmo, the government strategically select-

ed the term “enemy combatants” rather than ‘prisoners of war’ to avoid 

placing detainees under the jurisdiction of the Geneva Conventions on war 

prisoners. Nonetheless, Roberts’ dissent used ‘enemy combatants’ and 

‘prisoners of war’ interchangeably to connect the wording and the intent 

of DTA and CSRT legislation with his own interpretation of habeas corpus. 

This naming strategy allowed Roberts to associate his arguments directly 

with those of the Bush administration and his conservative audience and 

simultaneously to express strong opposition to Kennedy’s opinion. 

A key precedent in Boumediene is Johnson v. Eisentrager (1950), a 

WWII case addressing habeas corpus for prisoners of war. Judges writ-

ing for the majority and the dissent both cited this decision as a precedent 

relevant to Gitmo detainees’ right and to habeas corpus. The circumstances 

of this 1950 decision are that 21 German prisoners of war were captured in 

China by allied forces and then held at Landsberg Prison in Germany after 

they had been convicted there of committing war crimes during the Allied 

occupation of that country. Attorneys for the convicted German prisoners 

argued before the Supreme Court that their clients should be given habeas 

corpus privileges because they appeared before a U.S. tribunal. The Su-

preme	Court,	however,	ruled	that	“at	no	relevant	time	were	[the	prisoners]	

within	any	territory	over	which	the	United	States	 is	sovereign	and	[that]	

the scenes of their offense, their capture, and their trial and their punish-
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ment were all beyond the territorial jurisdiction of any court of the United 

States” (p. 762).  The Supreme Court concluded that Johnson et al. were 

not enemy aliens, had never resided in the United States, were captured in 

another country, were tried and convicted by a foreign military court for 

crimes committed outside of the U.S.  

(1) Justice Kennedy sided with majority opinion in Johnson, claiming 

that issue of sovereignty with German citizens convicted in a German court 

and residing in a German jail are dissimilar to foreigners held for years in 

detention under the sovereign control of the U.S. government who have 

never been charged or convicted of any crime [referring to Gitmo detain-

ees]	(p.	768).	

Curiously, Roberts does not rely on Johnson although this precedent 

was prominent in the government’s briefs and Kennedy’s majority opinion. 

Instead	Roberts	defended	 the	DTA’s	 (2005)	classification	of	Gitmo	pris-

oners as enemy combatants and emphasized the government’s authority 

to detain these prisoners as long as necessary to gather evidence against 

them. He argued that  “the DTA provides the prisoners held at Guanta-

namo Bay adequate opportunity to contest the bases of their detentions, 

which is all habeas corpus need allow. The DTA provides more opportunity 

and more processes, in fact, than afforded prisoners of war or any other al-

leged enemy combatants in history” (p. 818).

		(2)	Roberts	24-page	dissent	exemplifies	his	one-sided	advocacy	of	gov-

ernment policies that strategically leaves out much of the prior legal argu-

mentation	on	habeas	 corpus,	 an	 approach	 that	fits	with	his	pragmatism	

and emphasis on structures of government. Roberts explains that Congress 

is the preferred structure for making law as opposed to the judiciary and 

therefore the Supreme Court should not become involved in law making 

as he claims Kennedy does. Roberts unabashedly promotes and valorizes 

the legislative structures created by the Bush administration as essential 

for	preserving	national	security	and	fighting	terrorism.	For	example,	Rob-

erts rigorously defends the legislation resulting in DTA and CSRT, claiming 

that Kennedy and the majority unfortunately have ignored the will of the 

American people, “who today lose a bit more control over the conduct of 

this Nation’s foreign policy to unelected, politically unaccountable judges” 

(p. 826).

Roberts refers to one recent appellate case, Hamdi v. Rumsfeld (2004), 
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claiming	it	provides	sufficient	guidelines	for	hearing	the	legal	cases	of	Git-

mo detainees. Roberts leaves out key features of the precedent when he 

notes that at the time Congress passed the DTA, it provided for a military 

hearing that met all of the due process provisions outlined in the Hamdi 

decision and required the government to provide an evidential basis for 

classifying detainees as enemy combatants (p. 809). In contrast, Justice 

Kennedy emphasizes that drawing this conclusion from Hamdi	 is	flawed	

and inapplicable to Boumediene because this decision applies only to the 

due process rights of American citizens detained at Gitmo, not to foreigners 

or to habeas corpus. Nonetheless, Roberts stresses that Hamdi is a correct 

decision for addressing detainee rights and no other decision is needed. 

This defense of Hamdi probably	is	the	best	precedent	he	can	find	that	re-

inforces the theme of his narrative: foreign detainees pose a threat to the 

United	States	and	this	threat	justifies	restrictions	to	their	legal	rights	(pp.	

811-12). 

4. Conclusion

This essay extends the strategic maneuvering theory of argumentation to 

account for the rhetorical features of appellate argumentation in common 

law legal systems. Although dialectical processes, such as advocacy and de-

fense of interpretations of legal principles in appellate attorney briefs and 

oral	arguments,	aim	to	influence	appellate	judges	to	develop	a	consensus	

opinion, this outcome rarely occurs. Rather appellate judges create dispa-

rate judicial arguments with radically different interpretations of legal prin-

ciples	that	reflect	their	individual	goals	with	particular	audiences.	Judges	

writing for the majority create an interpretation of what the national law is 

at the same time judges writing for the minority promote arguments that 

fuel	dissent	in	public	and	political	forums.	While	appellate	decisions	reflect	

a majority vote, they rarely create legal or public consensus. 

In appellate argumentation, rhetorical processes are in the foreground 

and dialectical processes are in the background. The argumentation of the 

majority	and	dissenting	judicial	opinions	reflect	judges’	rhetorical	choices	

in	the	way	they	define,	frame,	embellish,	and	reason	from	precedent.	My	

analysis of Boumediene shows that appellate argumentation is an activity 
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type that differs from adjudication. It consists of multiple discourses; the 

phases	of	critical	discussion	are	not	defined;	the	reasoning	is	intersubjec-

tive; judges pursue rhetorical goals related to particular legal, political and 

public	audiences;	and	the	final	published	argument	continues	public	de-

bate about a legal principle rather than creates a consensus agreement..  
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