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CONTENIDO: I. ESTADO DE LA CUESTIÓN.– II. UNA APROXIMACIÓN DESDE 
LA PERSPECTIVA DEL DERECHO PÚBLICO.– III. REFLEXIÓN CONCLUSIVA. 

I .  E S TA D O  D E  L A  C U E S T I Ó N

I.1. El contrato administrativo, una figura controvertida
91+"# -/!-#+#"(%!+( +1(A!/+*$)-!"!*#+$ +1!+"&$ "&!+*$1+C$/$"8#>+-!,H
3&J +$ +$1+F,3&-#+*$1+C$/$"8#+!*,& &)-/!-&0#?+K#+$)+ $"$)!/&#+& )&)-&/+
$ +)(+/!;# !,&$ -#?+L#/+1#+=($+!+$)-$+)$+/$7&$/$>+1!+"!-$A#/:!+*$1+"# -/!-#+
!*,& &)-/!-&0#+8!+)&*#+#3M$-#+*$+%#1J,&"!+=($+8!+11$A!*#+8!)-!+ ($)-/#)+
*:!)N?+C$)"# #"&*!+#+ $A!*!+$ +*&7$/$ -$)+#/*$ !,&$ -#)+%231&"#)>+"# +
/$A:,$ $)+M(/:*&"#)+ #+"#& "&*$ -$)+*$+"!/F"-$/+)()-! -&0#+#+M(/&)*&""&#H
 !1>+$1+-&-(1!/+*$1+%#*$/>+!+1#+1!/A#+*$+1!+8&)-#/&!>+8!+(-&1&;!*#+1!+-J" &"!+

 ! "%!$#&0(')&*$+!(0!,0'0$-+!.(/*1*%&'#&*2+!(0!3#!41*20'%*(#(!(0!.!5+'67#!8!09!$+1%0:0'+!(0!"%&#(+;!

<#%!*(0#%!=60!%0!09>+101!0%&)1!#/>3*#/01&0!(0%#''+33#(#%!01!,'-&%#?!@A<?!B;!<;!& (!"#$%'#%$ ()!(

*+"('+,#$ #+"(-./*0'+";!C#('*(D!A6%&03?!EFFG;

H! 5+/+!0:0/>3+?!3#!%+%&01*(#!01!.'I01&*1#!>+'!3+%!>'+J0%+'0%!,)-+)&!8!5)2)!#'4(K,0!3#!>03*I'+%*(#(!

+!*16&*3*(#(!(0!61#!&0+'L#!I010'#3!(03!$+1&'#&+!#(/*1*%&'#&*2+M;!"1!1*(2!$!'3+6(&;!HNO?!HOOG?!P601+%!

.*'0%;!K41!*1&01&+!(+$&'*1#'*+!*1J'6$&6+%+D!"3!'0$-#Q+!(0!3#!J*I6'#!(03!$+1&'#&+!#(/*1*%&'#&*2+M;!"1!1*(

2!$!'3+6(RS!OTUV?!EU!(0!1+2*0/W'0!(0!HOOG?!P601+%!.*'0%;!X#/W*Y1!01(1*('+,#$ #+( )40,0"#$ #05+7(

Z0I61(#!0(*$*[1;!P601+%!.*'0%D!EFFT?!>>;!VHO!8!%*I6*01&0%;!
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"# -/!"-(!1+*$+( +,#*#+*&/$"-#+#+%#/+$1+& -$/,$*&#+*$+( !+7&""&' +M(/:H
*&"!+Q7&)"#R+%!/!+!-$ *$/+ $"$)&*!*$)+=($+)$+&*$ -&7&"! +"# +$1+& -$/J)+*$+
1!+"#/# !+$ +$1+4 -&A(#+SJA&,$ >+$1+3&$ +"#,2 >+$1+& -$/J)+*$+1!+ !"&' +
#+*$+1#)+0$"& #)+#+1#)+& -$/$)$)+A$ $/!1$)+$ +9)-!*#)+*$,#"/F-&"#)+*$+
C$/$"8#?

91+"# -/!-#+!*,& &)-/!-&0#+8!+"# )-&-(&*#+( +$1$,$ -#+ #-#/&#+*$+*&7$H
/$ "&!"&' +*$1+(G7%:"$*/:%&%+'(*'%C+<+*$+1#)+#/*$ !,&$ -#)+M(/:*&"#)+=($+
)$+8! +,#0&*#+$ +)(+'/3&-!+$ +9(/#%!+<+$ +@!-& #!,J/&"!+"# +1#)+*$1+
(-!"$,C$!*\O+%$/#+-!,3&J +$ +41$,! &!+$+T-!1&!?+91+)#,$-&,&$ -#+*$+$)-#)+
"# -/!-#)>+!A/(%!*#)+$ +( +)& A(1!/+!+$7$"-#)+*$+1!+$B%#)&"&' >+!+( !+M(H
/&)*&""&' +$)%$"&!1+U$1+"# -$ "&#)#+!*,& &)-/!-&0#+"# +)()+0!/&! -$)U+
)$/:!+( !+%/($3!+*$+$)!+*&7$/$ "&!"&' >+$ +#"!)&# $)+,#)-/!*!+"#,#+( !+
0$/*!*$/!+"!()!?

I.2. Influencia de la jurisdicción
D#,#+ 1!+8&)-#/&!+ /$0$1!>+ #+ )# + -! -#+ "($)-&# $)+*#A,F-&"!)>+ =($+ )$+
)(,!/F +*$)%(J)>+"#,#+"&/"( )-! "&!)+8&)-'/&"!)+1!)+=($+$B%1&"! +$)!)+
*&7$/$ "&!)?+9 +#-/#+)&-&#+8$+$B%($)-#+$1+#/&A$ +!(-J -&"#+*$+1#)+"# -/!-#)+
!*,& &)-/!-&0#)+"#,#+( +& )-/(,$ -#+%231&"#+%!/!+"# )#1&*!/+1!+/$0#1(H
"&' +7/! "$)!>+%/#%&"&!*#+%#/+1!+0$ -!+*$+3&$ $)+ !"&# !1$)?+S$!1&;!*#)+
"# +1!+(/A$ "&!+=($+%/$)&# !3!+1!+)&-(!"&' >+ #+$/!+*&7:"&1+)(%# $/+=($+
"# -$ :! +&//$A(1!/&*!*$)+=($+8(3&$/! +)&*#+!%/$"&!*!)+%#/+1#)+-/&3( !H
1$)+#/*& !/&#)+"#,%($)-#)+%#/+%$/)# !)+0& "(1!*!)+!1+4 -&A(#+SJA&,$ ?+
K#+)$+-/!-!3!+*$+( !+ !-(/!1$;!+*&7$/$ -$+*$+1!+*$+"(!1=(&$/+#-/!+0$ -!+
1#+=($+M()-&7&"'+=($+1!)+"# -/#0$/)&!)+M(/:*&"!)+)$+0$ -&1!)$ +! -$+( #)+
-/&3( !1$)+$)%$"&!1$)+U1#)+1,()+$*/:%&%+'(*'%C++ #,3/!*#)+%#/+1!+!*,& &)H
-/!"&' U>+)& #+=($+)(+$)%$"&!1&*!*+0& #+"#,#+"# )$"($ "&!+*$+=($+ #+
7($/!+)#,$-&*#+!+1#)+-/&3( !1$)+#/*& !/&#)O?+

9)$+#)"(/#+#/&A$ >+!1+%/& "&%&#+"#,#+( +$)-&A,!>+!"#,%!V!/F+!+1!+"# )H
-/(""&' +M(/&)%/(*$ "&!1+<+-$'/&"!+*$+1!+"!-$A#/:!+*$1+"# -/!-#+!*,& &)H
-/!-&0#>+=($+)$+*&A &7&"!/F+1&A! *#+$1+"# -/!-#+!*,& &)-/!-&0#+!+1!+&*$!+
*$1+ +"(.%1"$ )-<!%1+ #+ !+ 1!)+ 5#3/!)+ <+ )$/0&"&#)+%231&"#)6+ $ + 1!+ -/!*&"&# !1+
$B%/$)&' +*$1+C$/$"8#+$)%!V#1>+#+,F)+!,%1&!,$ -$+$1+& -$/J)+%231&"#?+

@!+$B&)-$ "&!+*$+$)!+M(/&)*&""&' +$)%$"&!1+%!/!+$ M(&"&!/+!"-#)+<+"# -/!-#)+
5!*,& &)-/!-&0#)6+$)+1#+=($+$B%1&"!+=($+1#)+"# -/!-#)+*$+$)!+ !-(/!1$;!+
 #+8!<! +)&*#+/$"# #"&*#)+"#,#+-!1$)+$ +1!+'/3&-!+*$1+(-!"$,C$!*\>+%#/+$ H
-$ *$/+=($+$/!+( !+&,%/#"$*$ -$+"# "$%"&' +*$+1!+*&0&)&' +*$+%#*$/$)W?+
4):+7($+$ +$1+#/&A$ +*$+1!+7&A(/!+<+"#//#3#/!+1!+"# 7&A(/!"&' +*$1+5,&+"%!$
/de'*'+<+1!+!"(,(1!"&' +*$+%#*$/+$ +J1?+4( =($+)(+,!A :7&"!+-/!<$"-#/&!+

E! 5+1J'[1&0%0!03! &0%&*/+1*+!(0!5"+,'#-#4!H%!"#0+,"()!()$+0#( )40,0"#$ #087(Z0I61(#!0(*$*[1;!\#'L%D!

HGEU;

U! "%!$3)%*$#?!01!0%0!%01&*(+?!3#!09>+%*$*[1!(0!1-5'BD!93!(* :(+8(#3!('+,"#0#%#0+,7
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8!<!+)(%($)-#+( !+A/! +!%#/-!"&' +!1+"# -/#1+*$+1!+!*,& &)-/!"&' >+$)+
)& -#,F-&"#+=($+8!<!+"#,$ ;!*#+"# +$1+/$"(/)#+%#/+5$B"$)#+*$+%#*$/6P?

Z(&;F+8!<!+)&*#+$B!A$/!*!+<+$//' $!+1!+!%/$"&!"&' +-/!*&"&# !1+& A1$)!>+
*$(*#/!+*$+1!+& -$/%/$-!"&' +*$+C&"$<X>+*$+$ -$ *$/+=($+$1+)&)-$,!+=($+
"(1,& !+$ +$1+5,&+"%!$/de'*'+"# -&$ $+( !+)$/&$+*$+*$/$"8#)+$)%$"&!1$)>+
%/&0&1$A&#)+<+%/$//#A!-&0!)+5!A!& )-+%/&0!-$+"&-&;$ )6>+%$/#+$)+ &  $A!31$+
=($+$B&)-$ +$)#)+%/&0&1$A&#)+*$+1!+!*,& &)-/!"&' +$ +7( "&' +*$1+)$/0&"&#+
#+& -$/J)+%231&"#?+

I.3. Derecho comunitario como meeting point de orde-
namientos jurídicos

91+ #+)#,$-&,&$ -#+!+( !+M(/&)*&""&' +$)%$"&!1+ #+8!+)&*#+#3)-F"(1#+%!/!+
=($+$ +$1+)$ #+*$+1!+. &' +9(/#%$!+!+1#)+7,."(&:"&'$1,&'(*1'++3/&-F &"#)+
1$)+!7$"-$+1!+*&/$"-&0!+$(/#%$!+O[[P\NN]+)#3/$+"# -/!-#)+%231&"#)+%!/!+
$1+)(,1-(":"&'+*$+#3/!)>+)(,& &)-/#)+<+)$/0&"&#)+=($+/$=(&$/!+$1+"(,%1&H
,&$ -#+*$+1#)+7& $)+=($+M()-&7&"!+1!+!""&' +*$+A#3&$/ #?+41A#+$=(&0!1$ H
-$+8!+)("$*&*#+$ +41$,! &!+!1+%(31&"!/)$>+%#/+#31&A!"&' +*$1+C$/$"8#+
"#,( &-!/&#>+1!)+V"(/%&7+,(/&-&7+=($+8!)-!+$ -# "$)+$/! +& )-/(""&# $)+
*$+)$/0&"&#+*$+#/*$ +& -$/ #>+$ +( !+#%$/!"&' +=($+/$)%# *$>+"#,#+$ +
#-/#)+!)( -#)>+!+( +!(-J -&"#+:""'%&7$),%&'+*$+#/*$ !,&$ -#)+M(/:*&"#)+
*$+-/!*&"&# $)+*&7$/$ -$)?

9)!+"# "(//$ "&!+!7$"-!+)&A &7&"!-&0!,$ -$>+%#/+1#+=($+)$+$B%# */F>+!+
1!+7!)$+*$+%/$%!/!"&' +<+!*M(*&"!"&' +*$1+"# -/!-#>+"# +$1+#3M$-&0#+*$+
A!/! -&;!/+$1+%/& "&%&#+*$+&A(!1*!*+<+ #+*&)"/&,& !"&' >+=($+$)+7( *!H
,$ -!1+%!/!+1!+$B&)-$ "&!+<+7( "&# !,&$ -#+/$!1+*$1+5,$/"!*#+2 &"#6+$ +
1!+. &' +9(/#%$!?+D# +$)!+*$-$/,& !"&' >+1!+. &' +9(/#%$!+$)-F+#/&$ H
-! *#+$1+! F1&)&)+*$+1#)+"# -/!-#)+%231&"#)+!+%# $/+1!+!-$ "&' +$ +$)!+7!)$+
& &"&!1^+!):+*$M!+!+1!+& &"&!-&0!+*$+1#)+9)-!*#)+,&$,3/#)>+<+$ +*$7& &-&0!+*$+
)()+#/*$ !,&$ -#)+ !"&# !1$)>+1!+/$A(1!"&' +*$+1#)+$7$"-#)+*$1+"# -/!-#>+
$ +$1+=($+)$+M($A! +1#+=($+)$+8!+)(3/!<!*#+"#,#+%$"(1&!/&*!*$)+*$+1#)+
"# -/!-#)+!*,& &)-/!-&0#)>+"# "/$-!*!)+$ +$1+/$"# #"&,&$ -#+<+$M$/"&"&#+
*$+%/$//#A!-&0!)+*$+1!+!*,& &)-/!"&' ?

I.4. Cláusulas exorbitantes en contratos administrativos 
y en los sometidos al rule of law

9 +1#)+#/*$ !,&$ -#)+=($+ #+/$"# #"$ +1!+"!-$A#/:!+*$1+"# -/!-#+!*,&H
 &)-/!-&0#+#+$=(&0!1$ -$>+"#,#+$ +1#)+9)-!*#)+. &*#)+<+$1+S$& #+. &*#>+
51#)+"# -/!-#)+%231&"#)6+$)-F +)#,$-&*#)+!1+C$/$"8#+%/&0!*#>+1#+=($+ #+

V! "1!160%&'+%!(L#%?!3#!J*I6'#!(03!$+/*%#'*+!(03!I+W*0'1+!01!03!$+1&01$*+%+!-#!$#6%#(+!>0'>30:*(#(!01!3#!

41*[1!"6'+>0#?!=60!-#!#$+I*(+!3#!(0!#W+I#(+!I010'#3!*1%>*'#(+!01!#=6033#;!

T! 5+1J'[1&0%0!01!0%0!%01&*(+!3)1'?!];!;)40,0"#$ #05!( * :7(Z09&#!0(*$*[1;(^9J+'(!41*20'%*&8!\'0%%?!

HOGO?!>;!E_;!
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$)+& "# 0$ &$ -$+!+=($+M($A($ +"1F()(1!)+=($+ #+)# + #/,!1$)+$ +1#)+
"# -/!-#)+$ -/$+%!/-&"(1!/$)?

9)-#+)$+*$3$>+$ +( !)+#"!)&# $)>+!+=($+%#/+0:!+M(/&)%/(*$ "&!1+)$+1&,&H
-!+1!+%/#8&3&"&' +"# )-&-("&# !1+*$1+ %:)*%(:"&'+=($+%/#-$A$+1!+1,&'(*1'$
1!*-+"O+!%$1! *#+!1+),!%1"$),\"(O$":%&"&'$/,:*%&"O$7"&"(*!$\"!C*("O$"#,#+
$ +9)-!*#)+. &*#)^+#+$ +$1+S$& #+. &*#>+=($+)$+1&,&-!+1!+0& "(1!"&' +
"# -/!"-(!1+!%$1! *#+!+=($+ #+)$+%($*$+&,%$*&/+1!+"#"1-'%."$*1'%,&+*$+1!+
"#/# !>+$1+$M$/"&"&#+*$1+%#*$/>+=($+( !+!(-#/&*!*+%231&"!+%($*!+/$!1&;!/+
1!)+7( "&# $)+$)$ "&!1$)+=($+M()-&7&"! +)(+$B&)-$ "&!?

9 +#-/!)+#"!)&# $)>+)$+*$3$+!+=($+7!"(1-!*$)+=($+$=(&0!1$ +!+1!)+%/$//#H
A!-&0!)+)$+& -/#*("$ +"#,#+"1F()(1!)+$ +1#)+"# -/!-#)+=($+1#)+%!/-&"(1!H
/$)+8! +*$+!"$%-!/+%!/!+=($+ !;"!+$1+"# -/!-#+<+=($+)# +/$%/#*(""&' +*$+
1#+=($+7&A(/!+$ +& )-/(""&# $)+& -$/ !)+*$+)$/0&"&#)Y+#+$ +"# -/!-#)+-&%#?+
_>+!( +$ +$1+"!)#+*$+=($+ #+)$+8!<! +& "1(&*#+$B%/$)!,$ -$>+%($*$ +)$/+
#%$/!-&0!)+)&+$)+/!;# !31$+$ -$ *$/+=($+*$3&$/! +$)-!/1#]?

9 +1#)+#/*$ !,&$ -#)+M(/:*&"#)+"#,#+$1+$)%!V#1>+=($+/$"# #"$ +1!+$B&)H
-$ "&!+ *$+ %/$//#A!-&0!)+ *$+ 1!+ !*,& &)-/!"&' + $ + 1!+ $M$"("&' >+,#*&7&H
"!"&' >+$B-& "&' +*$+1#)+"# -/!-#)+!*,& &)-/!-&0#)>+!=($11!)+7&A(/! +$ +
 #/,!)+*$+"!/F"-$/+A$ $/!1>+)& + $"$)&*!*+*$+-$ $/+=($+/$%$-&/)$+$ +$1+
"1!()(1!*#+*$+"!*!+"# -/!-#?

I.5. El Derecho civil (privado) como referencia
K#+-#*#)+1#)+#/*$ !,&$ -#)+%/#%#/"&# ! +( +/JA&,$ +M(/:*&"#+$)%$":7&H
"#+*&7$/$ -$+!1+*$+1#)+"# -/!-#)+$ -/$+%!/-&"(1!/$)>+/$A&*#)+%#/+$1+C$/$"8#+
%/&0!*#>+$ -$ *&*#+"#,#+"#,2 ?+9)+1#+=($+)("$*$+$ +$1+,( *#+! A1#H
)!M' +<+1#+=($+)$+8!+*$7$ *&*#+-/!*&"&# !1,$ -$+$ +1!+*#"-/& !+!1$,! !+
$+&-!1&! !+<+$ +1!+$)%!V#1!+*$1+)&A1#+`T`+<+"#,&$ ;#)+*$1+``>+=($+"($ -!+
"# +521-&,#)+<+$=(&0#"!*#)+$%:A# #)6a>+!( =($+1!+%/$)$ "&!+*$+1!+!*,&H
 &)-/!"&' >+%#/+):+,&),!+<\#+%#/+)()+7( "&# $)>+&,%1&=($+( !+,#*(1!"&' +
*$1+"# -/!-#+=($+)$/:!+"&0&1+%#/+ !-(/!1$;!b?+

G! -#+%!/!+=(&$ $)+ &$A! +1!+$B&)-$ "&!+*$+( +"# -/!-#+!*,& &)-/!-&0#+
"#,#+ %!/!+ =(&$ $)+ 1!+ *$7&$ *$ >+ $1+ %( -#+ *$+ /$7$/$ "&!+ & $B#/!31$+
$)+ $1+C$/$"8#+"&0&1?+D#,#+8$+ )#)-$ &*#+"# + /$&-$/!"&' >+ 1!+ &*$ -&*!*+
)()-! "&!1>+1!+,#*(1!"&' +#+,!-&;!"&' >+#+$1+!"$ -#+%($)-#+$ +1!+$B&)-$ "&!+
*$+"1F()(1!)+$B#/3&-! -$)+U#30&!,$ -$+/$)%$"-#+*$1+C$/$"8#+"&0&1U+
*$1+%1! -$!,&$ -#+*#"-/& !1+)#3/$+1#)+"# -/!-#)+*$+1!+!*,& &)-/!"&' +8!+
$)-!*#+0& "(1!*#+!+( !+%$/)%$"-&0!+"&0&1&)-!?+

_! <$+'%$!4!,#($!=%* #0+,";!

N! @;<;!5-'*%&*#1!`!.%%+$*#&0%!2;!41*&0(!Z&#&0%?!HO_U?!HO_T;!

G! 5+1J'[1&0%0!*-&&)+(.)&)2>!8!*-&&)+('$50++);!<$0,'0-0+"()!(2!$!'3+( )40,0"#$ #05+7(X+/+!AAA;!C#('*(D!

41*20'%*(#(!(0!C#('*(?!HOGU?!>;!EE;!

O! !)+5>)( 1'( '#/'++>)A<'+#%#1'$?! Xab;!>%$"+( )!( 2!$!'3+(  )40,0"#$ #05+;! X+/+! A;! Z09&#! 0(*$*[1;!

C#('*(D!5*2*&#%?!HOOU?!>>;!_TO!8!%*I6*01&0%;!
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C$)*$+$11!+)$+"#,%/$ *$+1!+-/!*&"&# !1+/$ ($ "&!+!1$,! !+!+!"$%-!/+1!+
$B&)-$ "&!+*$+( +!(-J -&"#+"# -/!-#+*$+1!+!*,& &)-/!"&' +"# +1#)+%!/-&H
"(1!/$)>+*!*!+1!+*$)&A(!1*!*+%#)&"&# !1+*$+!,3#)+<+1!+&A(!1*!*+$B&A&31$+
*$+1!)+%!/-$)+$ +$1+"# -/!-#+"&0&1?+91+9)-!*#+U*&/F+c--#+d!<$/U+,! *!+
)&$,%/$+( &1!-$/!1,$ -$+<+)(+,!A&)-$/&#+*(/!/F+,("8#)+!V#)N[?+

9)-#+ #+8!+#"(//&*#+)#1#+"# +$1+"# -/!-#?+@!+"# )-/(""&' +*$+1!)+"!-$A#H
/:!)+%/#%&!)+*$1+C$/$"8#+!*,& &)-/!-&0#+8!+$)-!*#+*#,& !*!+%#/+1#+=($+
8$+"!1&7&"!*#+*$+,$"! &),#)+*$+&,&-!"&' +<+"#,%1$M#+! -$+$1+C$/$"8#+
"&0&1NN?+9 +1!+!"-(!1&*!*>+)& +#7/$"$/+*(*!+!1A( !+*$+=($+$1+C$/$"8#+!*H
,& &)-/!-&0#+$)+C$/$"8#+"#,2 +"# +"!%!"&*!*+*$+!(-#& -$A/!"&' >+ #+
)#1#+ #+$)+&,%/$)"& *&31$>+)& #+=($+"# )-/(&/+1!)+"!-$A#/:!)+*$1+C$/$"8#+
!*,& &)-/!-&0#+*$)*$+$1+C$/$"8#+"&0&1+%($*$+"# )-&-(&/+( +#3)-F"(1#?+

91+C$/$"8#+"&0&1+!%!/$"$+"#,#+( +%( -#+*$+/$7$/$ "&!+%!/!+1!+"!1&7&"!"&' +
*$+1#)+"# -/!-#)+=($+"$1$3/!+1!+!*,& &)-/!"&' +"# +%!/-&"(1!/$)>+3&$ +%#/H
=($+)$+"# )&*$/$ +*$+ !-(/!1$;!+"&0&1>+!( =($+)$+/$"# #;"!+1!+$B&)-$ "&!+
*$+%/$//#A!-&0!)>+3&$ +%#/=($+)$+)#,$-! +%!/"&!1,$ -$+!+J1+1#)+"# -/!-#)+
%/&0!*#)+*$+1!+!*,& &)-/!"&' +#+& "1()#+$ +!=($11!)+%#)&"&# $)+*#"-/& !H
1$)+=($>+!1+)$/+%!/-&*!/&!)+*$+"!1&7&"!/1#)+"#,#+%/#%&!,$ -$+!*,& &)-/!-&H
0#)>+/$"# #;"! +=($+$1+C$/$"8#+"&0&1+$)+$1+2 &"#+*$/$"8#+"#,2 NO?+

@!+!*,&)&' +*$+%/$//#A!-&0!)+)$+!"$%-!+*$)*$+%#)&"&# $)+=($+)#)-&$ $ +1!+
 !-(/!1$;!+"&0&1+*$+1#)+"# -/!-#)+*$ #,& !*#)+5!*,& &)-/!-&0#)6+<+*$)*$+
1!)+=($+*$7&$ *$ +)(+ !-(/!1$;!+!*,& &)-/!-&0!?+

9 +$1+%/&,$/+"!)#>+$)!)+%/$//#A!-&0!)+/$"# #"&*!)+$ +$1+C$/$"8#+%#)&-&0#+
%($*$ +$B%1&"!/)$+*$)*$+$1+C$/$"8#+"&0&1+%!/!+"# -/!-#)+$ +,!)!+<>+$ +
-#*#+"!)#>+ #+5/$)(1-! +*$1+"# -/!-#+,&),#>+)& #+*$+1!+%#)&"&' +M(/:*&"!+
A$ $/!1+*$+1!+4*,& &)-/!"&' >+*$+)(+%/&0&1$A&#+*$+!(-#-(-$1!+efg+=($+$)+
$ +):+,&),#+$B-/!"# -/!"(!16NW?

9 +$1+)$A( *#+"!)#>+$)!)+%/$//#A!-&0!)+)# +1!)+=($+ M()-&7&"! +$1+)#,$H
-&,&$ -#+*$+1#)+"# -/!-#)+!*,& &)-/!-&0#)+!+( !+M(/&)*&""&' +$)%$"&!1+<+
%/#%#/"&# ! +$1+7( *!,$ -#+%!/!+( !+ !-(/!1$;!+$)%$":7&"!?+4):>+)$+$BH
%1&"&-! +$ +"1F()(1!)+$B#/3&-! -$)>+)# +)&$,%/$+0F1&*!)+$ +( +"# -/!-#+
!*,& &)-/!-&0#+!+*&7$/$ "&!+*$1+"&0&1+<>+!( =($+ #+)$+& "1(<! +$ +J1>+$B&)H
-$ +)&$,%/$+"#$!"7"?+91+*$/$"8#+#3M$-&0#+*$+$)-!+"# -/!-!"&' +$)+*&)-& -#+
*$1+*$+1!+"&0&1NP?

HF!5+1J'[1&0%0!<&'-#'+;!?,"#0#%'0+,!"()!(2!$!'3+( )40,0"#$ #05+7!P#'$03+1#D!<#W+'?!HOUUc!,)+/'#2?!B;!

8!C;!70&&-#!'+c!,'-&%#(!-&?!B;!<;(& (!"#$%'#%$ d?!>>;!TOa_E;!

HH!5+1J'[1&0%0!,'-&%#(!-&?!B;!<;!1*(-$+'!"+()!(* ()!80,0'0@,()!*(2!$!'3+( )40,0"#$ #05+7(C#('*(D!"R.\?!

HO_N?!>>;!UHaUT?!$+1!$*&#%!(0!C#80'?!e+3J?!]#6'*+6?!@*#11*1*!8!5+3/0*'+;

HE!5+1J'[1&0%0! <'+#%#1'$( 1'( *'&)25"?! b;! &+"( '+,#$ #+"(  )40,0"#$ #05+"7! C#('*(D! HOEN?! >>;! EU! 8!

%*I6*01&0%;!

HU!5+1J'[1&0%0!!)+5>)(1'('#/'++>)?!";!K<#!J*I6'#!(03!$+1&'#&+!#(/*1*%&'#&*2+M;!"1!A;<6!RS!VH?!HO_U?!

>>;!HHE!8!%*I6*01&0%c!8!>%$"+d!>>;!_OT!8!%*I6*01&0%;!

HV!5+1J'[1&0%0!)+-="("+/-$;!@;!>+4!# $0+"(  ( * ( *!B( )!( '+,#$ #+"( )!( * "(  )40,0"#$ '0+,!"( -./*0' "6(

X+/+!A;!@'#1#(#D!5+/#'0%?!EFFE?!>;!VH;
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4( =($+*&7$/$ -$)+$ +1!)+%#)&"&# $)+*$+%!/-&*!+<+$ +1!)+"# "1()&# $)>+1!)+
%/$//#A!-&0!)+)$+"# )&*$/! +"#,#+( !+"($)-&' +"$ -/!1+<+)(+7( *!,$ -#+
"#'(*$1,&'(*1'-:$#+"#$!"7"$%$/,&-$+( +%( -#+*$+!%/#B&,!"&' ?

9B&)-$+-!,3&J +"#& "&*$ "&!+$ +1!+!"$%-!"&' +*$+1!+11!,!*!+5;# !+"#H
,2 6+*$+ 1#)+ "# -/!-#)+ "$1$3/!*#)+%#/+ 1!+ !*,& &)-/!"&' >+ /$1!-&0!+ !+ 1!+
%/$%!/!"&' +<+!*M(*&"!"&' +*$+!=($11#)?+S$"# #"&*!+*#"-/& !1+<+ M(/&)H
%/(*$ "&!1,$ -$+"# +,#-&0#+*$+)(+"!1&7&"!"&' +"#,#+5!"-#)+)$%!/!31$)6+
%!/!+ /$)#10$/+ ( + %/#31$,!+ %/$)$ -!*#+ $ + 1!+ %/F"-&"!+ $+ &,%(A !/+ *$+
,#*#+!(-' #,#+$)#)+!"-#)+$ +( +"# -/!-#+*$+1!+!*,& &)-/!"&' +/$A&*#+
%#/+$1+C$/$"8#+%/&0!*#+$ +"(! -#+!+)()+$7$"-#)NX>+$ +1!+!"-(!1&*!*+)$+8!+
)&-(!*#+$ +( +%/&,$/+%1! #+%#/+1!+*&/$"-&0!+$(/#%$!+"# +$1+7& +*$+!)$A(H
/!/+1!+$7$"-&0&*!*+*$1+,$/"!*#+2 &"#?

9 +*$7& &-&0!>+1!+*&!1J"-&"!+=($+"# )-&-(<$ +$1+"# -/!-#+!*,& &)-/!-&0#+
<+$1+"# -/!-#+%/&0!*#+$)-F+%/$)$ -$+$ +-#*#)+1#)+!(-#/$)>+"# +*&7$/$ -$)+
,!-&"$)?+91+%/#31$,!+"$ -/!1>+)$+*&/F>+$)+0$/+8!)-!+=(J+%( -#+1!+"# )H
-/(""&' +*$1+"# -/!-#+!*,& &)-/!-&0#+)$+& *$%$ *&;!+*$+1!)+ #/,!)+<+
%/& "&%&#)+*$1+C$/$"8#+"&0&1NY?+9 +!1A( #)+"!)#)+$)#)+,!-&"$)+)# +*$(H
*#/$)+*$1+"# "$%-#+*#"-/& !1+*$1+C$/$"8#+!*,& &)-/!-&0#+$ +$1+=($+1!+
!*,& &)-/!"&' +%231&"!+$)+$1+$1$,$ -#+"1!0$+"# +/$7$/$ "&!+!+)(+5A&/#+
#+-/F7&"#6N]?

@1F,$)$+!):+#+5& -$/J)+%231&"#6>+57( "&' +%231&"!6>++5)$/0&"&#+%231&"#6>+
#+*$+"(!1=(&$/+7#/,!+=($+M()-&7&=($+1!+$B&)-$ "&!+*$1+%#*$/+$ +1!+#/A!H
 &;!"&' +*$+1!+"# 0&0$ "&!>+$B&)-$+( !+7& !1&*!*+%231&"!Na>+"# +7( *!H
,$ -#+$ +$1+3&$ +"#,2 >+1!+7$1&"&*!*+*$+1#)+)23*&-#)+#+$1+)$/0&"&#+!+1#)+
& -$/$)$)+A$ $/!1$)Nb>+=($+$B%1&"!+=($+$B&)-! +%!/-&"(1!/&*!*$)+$ +1#)+
!"($/*#)+!+=($+$1+%#*$/+11$A($+"# +1#)+)23*&-#)+#+1#)+"&(*!*! #)+!+1#+
1!/A#+*$+1!+8&)-#/&!O[>+$ +/$A:,$ $)+%#1:-&"#)+<+)&)-$,!)+"# )-&-("&# !1$)+
*&7$/$ -$)>+=($+)$+*#-$>+$ +7& >+!+1#)+"#//$)%# *&$ -$)+"# -/!-#)+*$+( +
/JA&,$ +M(/:*&"#+$)%$"&!1ON?+9 +$)$+)$ -&*#>+)$+8!+!7&/,!*#+1!%&*!/&!H
,$ -$+=($+$1+"# -/!-#+!*,& &)-/!-&0#+ #+$)+( !+"+"&1%!+)& #+( !$"#%+'"&;
1%*+8&)-'/&"#HM(/:*&"!OO?

HT!5+1J'[1&0%0!!)+5>)(/+'*-:)#"?!B;!.;!K\'*1$*>*+%!%+W'0!$+1&'#&+%!(0!3#!#(/*1*%&'#$*[1!$+1!0%>0$*#3!

'0J0'01$*#!#!3#!0%J0'#!3+$#3M;!A!50"# ()!(1"#%)0+"()!(* (C0) (&+' *6(GN?!HOT_?!>>;!UFH!8!%*I6*01&0%c!8!

+&'+%!(+%!$+/01&#'*+%!01!3#!A;<;!

H_!5+1J'[1&0%0!5)2)!#'?!B;!5;!1*('+,#$ #+( )40,0"#$ #05+7(Z0I61(#!0(*$*[1;!P601+%!.*'0%D!<09*%!R09*%?!

EFFT?!>;!HN;

HN!X0%*%!(03!>'+J0%+'!!)+5>)(1'('#/'++>)?!$'*&*$#(#!>+'!f*33#'!\#3#%L;!<$0,'0-0+"d!>>;!EOaUH;!

HG!5+1J'[1&0%0!5)2)!#'?!B;5;!1*('+,#$ #+D(^W;!$*&;6(>>;!UH!8!%*I6*01&0%;!

HO!5+1J'[1&0%0!,'-&%#(!-&?!B;!<;!KA1&0'0%0%!I010'#30%!0!*1&0'Y%!>gW3*$+!(0%(0!3#!>0'%>0$&*2#!(0!,0'0$-+!

>gW3*$+!0%>#7+3M;!;E>7(A!50"# ()!(20$!0#+(;)40,0"#$ #05+(E(>+,"#0#%'0+, *!h01!>'01%#i;(

EF!5+1J'[1&0%0!,'-&%#(!-&?!B;!<;!& (!"#$%'#%$ d?!#>#'&#(+!%+W'0!03!.1&*I6+!bYI*/01!h>30*&+%!(0!5+3[1!

8!(0%$01(*01&0%!$+1!3#!$+'+1#!%+W'0!3#%!$#>*&63#$*+10%!(0!Z#1&#!j0i!8!03!%*I3+!kAk;!

EH!5+1J'[1&0%0!)+-="("+/-$?!@;!K"3!01*I/#!(03!$+1&'#&+!#(/*1*%&'#&*2+M;!A;<6(RS(HNE?!EFFN?!>>;!HFFa

HFH;!

EE!5+1J'[1&0%0!)+-="("+/-$?!@;!>+4!,# $0+"d?!>;!EE;
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I.6. El contrato como supraconcepto común a los contratos 
privados y públicos

K#+-#*#+!"($/*#+$)+( +"# -/!-#>+)& #+!=($1+=($+0& "(1!+!+1!)+%!/-$)+=($+
& -$/0&$ $ +$ +J1?+9)!+0& "(1!"&' +,(-(!+$)+"#,2 ,$ -$+!*,&-&*!+"# +
/!:"$)+$ +$1+C$/$"8#+/#,! #>+#3)$/0!*!+$ +$1+4 -&A(#+SJA&,$ OW+$+& H
"1(&*!+$ +1#)+"'*&A#)?+. +!"($/*#+*$+0#1( -!*$)+*$1+=($+ !"$ +*$/$"8#)+
<+#31&A!"&# $)+%!/!+=(&$ $)+1#+!*#%-! >+"# +1!+0& "(1!"&' +,(-(!OP+=($+
&,%1&"!>+<+=($+-/!*&"&# !1+<+!1$A'/&"!,$ -$+8!+0$ &*#+$ +"!1&7&"!/)$+*$+
!"#$%&'"($)*('"+>+!"#$1,&'(*1'-+?

@!+*&7&"(1-!*+U! -$/&#/,$ -$+ "&-!*!U+$ +41$,! &!+%!/!+ !"$%-!/+ $1+
"# -/!-#+%231&"#>+$ +$1+)$ -&*#+*$1+!*,& &)-/!-&0#+7/! "J)>+ #+*$/&0!3!+
*$+ 1!+ M(/&)*&""&' +"#,%$-$ -$+%!/!+$ -$ *$/+*$+ 1!)+"# -/#0$/)&!)+=($+
$ +/$1!"&' +"# +J1+)$+)()"&-!)$ >+)& #+*$+1!+*&7&"(1-!*+*$+=($+$1+9)-!*#+
)$+)&-(!)$+$ +( +%1! #+*$+&A(!1*!*+"# +$1+"&(*!*! #h+)$/:!+5& *&A #6>+)$+
11$A!+!+*$"&/+Qi(11& A$/R?+9)!+*&7&"(1-!*>+"# +& *$%$ *$ "&!+*$+1!+"# "$%H
"&' +!11:+%$/)&)-$ -$+*$1+9)-!*#>+0$ :!+7!0#/$"&*!+%#/+1!+&*$ -&7&"!"&' +*$1+
"# -/!-#+"# +$1+C$/$"8#+"&0&1>+8$/$ "&!+*$1+%-+$)(%.*'-:$/#,! #+=($+)$+
,! &7&$)-!+$ +1!+/$7$/$ "&!+!+1!)+0#1( -!*$)+*$+1!)+%$/)# !)?

S#-!)+ 1!)+!,!//!)+*$1+C$/$"8#+!*,& &)-/!-&0#+<+ )()+"!-$A#/:!)+"# +$1+
C$/$"8#+ "&0&1>+ $1+ %1! -$!,&$ -#+ !*$"(!*#+ <+ 1!+ )#1("&' + /!;# !31$+ $)+
$ -$ *$/>+*$)*$+ 1!+( &*!*+21-&,!+*$1+C$/$"8#>+=($+$1+"# -/!-#+$)+( +
+-)(*1,&1")',fg+=($+!3!/"!+"# -/!-#)+=($+#%$/! +$ +$1+F,3&-#+%/&0!*#+<+
"# -/!-#)+=($+1#+8!"$ +$ +$1+%231&"#?+

I I .  U N A  A P R O X I M A C I Ó N  D E S D E  L A  P E R S P E C T I V A 
D E L  D E R E C H O  P Ú B L I C O

II.1. Elementos para reformulación de las categorías
L!/!+( +M(/&)-!>+)$+8!+*&"8#>+$1+"# -/!-#+!*,& &)-/!-&0#+$)+( +*$)!7:#+
%$/,! $ -$+ %#/=($+ /$=(&$/$+ ( !+ "# -& (!+ /$"# )-/(""&' + M(/:*&"!>+
-! -#+1$A!1+"#,#+M(/&)%/(*$ "&!1OY?+T "1()#+%!/!+=(&$ $)+)#)-&$ $ +=($+
1!+)()-! -&0&*!*+*$1+"# -/!-#+!*,& &)-/!-&0#+U$ +)& A(1!/U+$)+( +57!1H
)#+%/#31$,!+%1! -$!*#+%#/+ 1!+*#"-/& !6>+ #+*$M!+*$+ /$"# #"$/)$+=($+
51#)+"# -/!-#)+*$+1!+4*,& &)-/!"&' +-&$ $ +( !+)$/&$+*$+"#  #-!"&# $)+

EU!5+1J'[1&0%0!,'-&%#(!-&?!B;!<;!& (!"#$%'#%$ d?!>>;!EHaEE?!$+1!$*&#%!(0!P0336I#?!f)Q=60Q!(0!C01$-#$#?!

,+6!8!P#%*I6*01&0%+3%;!

EV!5+/+!0:0/>3+?!2Y#%0!&)07)19+'6(,"1'+#'(B(1'*"&*9;!9$ 0#F()!"('+,#$ #"( )40,0"#$ #08"7(Z0I61(#!

0(*$*[1;!\#'L%!D!<;@;,;B;?!HOGU?!>;!EO;

ET!5+1J'[1&0%0!,)+/>#(+'/"+/-&&"?!Z;!1*(2!$!'3+('050*(!,(* (=F,!"0"()!*(2!$!'3+( )40,0"#$ #05+(B("%"(

0,"#0#%'0+,!"7(Z02*33#D!A1%&*&6&+!@#'$L#!^2*0(+?!HO_F?!>>;!HNU!8!%*I6*01&0%?!=60!%0!'0J*0'0!#3!+/!$/!=$088!

(03!$+1&'#&+!8!'#Q+1#!$+1!3#!(0%*I6#3(#(!(0!>+%*$*+10%!l09*%&01&0!&#/W*Y1!01!#3I61+%!$#%+%!(0!3#!

$+1&'#&#$*[1!$*2*3l;

E_!)+-="6!@;!K"3!01*I/#dM;?!>;!HFH;!5+1J'[1&0%0!,'-&%#(!-&?!B;!<;!K\#'#!61#!'0$+1%&'6$$*[1!(+I/)&*$#!

(0! 3+%! $+1&'#&+%! #(/*1*%&'#&*2+%M;! "1!;,% $0+( )!( * ( G '%*# )( )!(2!$!'3+6(RS! G?! EFFT?! >>;! TFT! 8!

%*I6*01&0%?!41*20'%*(#(0!(#!5+'67#;
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%/#%&!)+=($+ 1#)+*&7$/$ "&! +*$+ 1#)+"# -/!-#)+%/&0!*#)6>+!( =($+*$+ #+
&A(!1+& -$ )&*!*+$ +-#*#)+$11#)O]?

@!)+"# "(//$ "&!)>+$ +%/& "&%&#+)#/%/$ *$ -$)>+*$+#/*$ !,&$ -#)+<+#%&H
 &# $)+*#"-/& !1$)+*&0$/)!)+)#3/$+0!/&#)+%( -#)+*$+ 1!+"($)-&' +-/!-!*!+
8! +*$+)$/+-$ &*#)+$ +"($ -!+$ +1!+!%/#B&,!"&' +!+1#)+"# -/!-#)+%231&H
"#)+U$ +$1+)$ -&*#+"#,( &-!/&#U+#+"# -/!-#)+!*,& &)-/!-&0#)+U$ +1!+
-/!*&"&' +7/! "#H3$1A!H$)%!V#1!H1!-& #H!,$/&"! !U+! ( "&!*!+!1+%/& H
"&%&#+!+/$!1&;!/+*$)*$+1!+0$/-&$ -$+<+1!+'%-&"!+*$1+C$/$"8#+!*,& &)-/!-&0#+
<+,F)+"# "/$-!,$ -$+*$1+C$/$"8#+!*,& &)-/!-&0#+"# )-&-("&# !1Oa?+

C$)*$+$)!+%$/)%$"-&0!>+8!+*$+%!/-&/)$+*$+1!+%/$)$ "&!+*$+1!+!*,& &)-/!H
"&' +"#,#+%#*$/+%231&"#>+*$+)(+7( "&# !1&*!*+)$/0&*#/!+*$+1#)+& -$/$)$)+
A$ $/!1$)+<+*$+1#)+,#*#)+$+& )-/(,$ -#)+M(/:*&"#)+(-&1&;!*#)+%!/!+=($+$)$+
)$/0&"&#+)$!+/$!1+<+$7$"-&0#?

II.2. Vinculación del poder público con el interés general
@!+@$<+W[\O[[]>+*$1+W[+*$+#"-(3/$>+*$+D# -/!-#)+*$1+j$"-#/+L231&"#+Q$ +
!*$1! -$+@DjLR>+"#,#+1!+! -$/&#/>+$ +$)%$":7&"#+/$7$/&*!+!+"# -/!-#)+*$+
1!)+!*,& &)-/!"&# $)+%231&"!)Ob>+/$"# #"$+$B%1:"&-!,$ -$+1!+$B&)-$ "&!+*$+
"# -/!-#)+!*,& &)-/!-&0#)W[?+9)+( +*!-#+*$+C$/$"8#+%#)&-&0#?+j$+0($10$+!+
/$-#,!/+1!+*&)-& "&' +$ -/$+ #,& !*#)+U*$+#3/!>+"# "$)&' +*$+#3/!+%2H
31&"!>+A$)-&' +*$+)$/0&"&#)+%231&"#)>+)(,& &)-/#)>+*$+"#1!3#/!"&' +$ -/$+$1+
)$"-#/+%231&"#+<+$1+)$"-#/+%/&0!*#>+)$/0&"&#)WNU+<+$)%$"&!1$)?+j(+/JA&,$ +
M(/:*&"#+ #+#7/$"$+*(*!)+*$+=($+$)+%/$7$/$ -$,$ -$+*$+C$/$"8#+!*,&H
 &)-/!-&0#>+$ +"(! -#+!+%/$%!/!"&' >+!*M(*&"!"&' >+$7$"-#)+<+$B-& "&' >+
"# "/$-!*#+$ +1!+@DjL>+<+*$+*&)%#)&"&# $)+*$+*$)!//#11#+$ +$1+%/&,$/+"!)#+
<+*$+*&)%#)&"&# $)+$)%$":7&"!)+$ +$1+)$A( *#?

D#$B&)-$ +"# +$11#)>+"#,#+8!+)&*#+-/!*&"&# !1>+"# -/!-#)+*$+1!+!*,& &)H
-/!"&' +%231&"!+=($+)# +%/&0!*#)WO>+"# +( +/JA&,$ +*$+C$/$"8#+!*,&H
 &)-/!-&0#+$ +"(! -#+!+)(+%/$%!/!"&' +<+!*M(*&"!"&' WW>+<+*$+C$/$"8#+
%/&0!*#+$ +"(! -#+!+)()+$7$"-#)+<+$B-& "&' ?

@#)+"# -/!-#)+!*,& &)-/!-&0#)+/$)%# *$ +!+1!+"# 7&A(/!"&' +"# )-&-("&#H
 !1+*$+1!+!*,& &)-/!"&' +%231&"!?+j$+ -/!-!+*$+( +%#*$/+%231&"#+=($+
)&/0$+"# +#3M$-&0&*!*+<+$7&"!"&!+ 1#)+ & -$/$)$)+A$ $/!1$)+"# +)#,$-&H
,&$ -#+%1$ #+!+1!+1$<+<+!1+C$/$"8#>+"#,#+*&"$+$1+!/-:"(1#+N[W+*$+1!+

EN!5+1J'[1&0%0!*-&&)+(.)&)2>?!K\'*1$*>*+%dM?!>>;!HGaHO;!

EG!<#! >0'%>0$&*2#! $+1%&*&6$*+1#3! &#/W*Y1! 0%! #(0$6#(#! >#'#! 03! ,0'0$-+! $*2*3;! 5+1J'[1&0%0!7)5'&&)+(
<-&;"?!b;j;!20$!0#+( )40,0"#$ #05+(!(+(,+5+(>@)0=+(>050*7!P03+!]+'*Q+1&0D!"(*&+'#!j+'6/?!EFFN?!>>;!EU!

8!%*I6*01&0%;!

EO!X09&+!'0J61(*(+!#>'+W#(+!>+'!'0#3!(0$'0&+!30I*%3#&*2+!EmEFFF!(03!H_!(0!:61*+;!

UF!.'&L$63+!HO;!

UH!5+1!09$0>$*+10%!=60!#=6L!1+!*1&0'J*0'01!>#'#!0%#!$3#%*J*$#$*[1!I010'#3;

UE!.'&L$63+!EF?!#(0/)%!(0!3+%!$030W'#(+%!>+'!3+%!01&0%!8!+'I#1*%/+%!8!01&*(#(0%!(03!%0$&+'!>gW3*$+!=60!

1+!'0g1#1!3#!$+1(*$*[1!(0!#(/*1*%&'#$*[1!>gW3*$#;!

UU!Z0! '*I01! 01! (0J0$&+! (0! 1+'/#%! 0%>0$LJ*$#%! >+'! 3#! <5Z\! 8! %6%! (*%>+%*$*+10%! (0! (0%#''+33+?! 8! %0!

#>3*$#1!%6>30&+'*#/01&0!3#%!'0%&#1&0%!1+'/#%!(0!,0'0$-+!#(/*1*%&'#&*2+;!
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D# )-&-("&' +$)%!V#1!?+L#*$/+U#+7( "&' U+0&"!/&#>+ #+)#1#+)#,$-&*#+
!+1!+1$<+<+!1+C$/$"8#+U%/& "&%&#+*$+1$A!1&*!*+<+*$+"# )-&-("&# !1&*!*U>+
)& #+-!,3&J +!1+ -&-(1!/+*$,#"/F-&"#+*$1+%#*$/>+$ + ($)-/#+"!)#+$1+A#H
3&$/ #>+=($+"# "/$-!+1#+=($+$ +( +,#,$ -#+*$-$/,& !*#+)&A &7&=($+$)$+
& -$/J)+A$ $/!1?+9)-$+%#*$/+$)-F+*#-!*#+*$+"&$/-!+"!%!"&*!*+*$+$1$""&' +
*$+,$*&#)+<+%($*$>+%!/!+$11#>+*&"-!/+ #/,!)+<+%/#*("&/+!"-#)+=($+& "&*$ +
$ +1!)+)&-(!"&# $)+*$+1#)+"&(*!*! #)>+$ +)()+*$/$"8#)+$+& -$/$)$)?

@!+!*,& &)-/!"&' >+%#/+$)#>+$)+$)$ "&!1,$ -$+!"-&0!?+L!/!+$11!+ #+$)+& *&H
7$/$ -$+=($+)$! +/$!1$)+<+$7$"-&0#)+1#)+*$/$"8#)+7( *!,$ -!1$)+/$"# #H
"&*#)+"# )-&-("&# !1,$ -$>+ &+1!+"# )$"("&' +<+%/$)$/0!"&' +*$+1#+=($+
)$+"# )&*$/!+"#,#+& -$/J)+A$ $/!1>+"# "$%-#+M(/:*&"#+& *$-$/,& !*#+<+
0!/&!31$+*$+!"($/*#+"# +1#)+$)-F *!/$)+*$+"!1&*!*+=($+)$+%$/)&A! +$ +( +
*$-$/,& !*#+1(A!/+<+-&$,%#?

9 +$)$+F,3&-#+*$1+& -$/J)+A$ $/!1+U#+1#)+& -$/$)$)+A$ $/!1$)U+#%$/!+1!+
!"-&0&*!*+"# -/!"-(!1+*$+1!+!*,& &)-/!"&' ?+9)!+7& !1&*!*+$)+,$/&*&! !+
$ +1#)+"# -/!-#)+!*,& &)-/!-&0#)+ #,& !*#)+<+/!;# !31$,$ -$+"1!/!+$ +
1#)+$)%$"&!1$)+5%#/+$)-!/+0& "(1!*#)+!1+A&/#+#+-/F7&"#+"+)"1BC%1,+*$+1!+4*,&H
 &)-/!"&' +"# -/!-! -$+#+%!/!+)!-&)7!"$/+*$+7#/,!+& ,$*&!-!+( !+C%&*!%/*/$
)K<!%1*$*$+1!+$)%$":7&"!+"#,%$-$ "&!+*$+!=($11!6WP?+

@!+@DjL+"# -&$ $+( !+1!/A!+$ (,$/!"&' +*$+ 1#)+$ -$)>+#/A! &),#)+<+
$ -&*!*$)+=($>+*$ -/#+*$1+)$"-#/+%231&"#>+-&$ $ +1!+"# )&*$/!"&' +*$+!*H
,& &)-/!"&# $)+%231&"!)WX>+ 1!)+"(!1$)+)# +5%#*$/$)+!*M(*&"!*#/$)6+!+ 1#)+
$7$"-#)+*$1+C$/$"8#+"#,( &-!/&#?

91+"# "$%-#+*$+%#*$/+!*M(*&"!*#/+0!+1&A!*#+-!,3&J +!+1!+&*$!+*$1+& -$H
/J)+A$ $/!1?+4*$,F)+*$+1!)+!*,& &)-/!"&# $)+%231&"!)>+1#+)# +5-#*#)+1#)+
*$,F)+$ -$)>+#/A! &),#)+#+$ -&*!*$)+"# +%$/)# !1&*!*+M(/:*&"!+%/#%&!+
efg+=($+8!<! +)&*#+"/$!*#)+%!/!+)!-&)7!"$/+ $"$)&*!*$)+*$$ %&'"(G+$7";
&"(*!+=($+ #+-$ A! +"!/F"-$/+& *()-/&!1+#+,$/"! -&16WY?+j$+"#//$)%# *$+
!+1!+-/! )%#)&"&' +*$+1!+*&/$"-&0!+$(/#%$!+O[[P\Na\D9+*$(*#/!+*$+%/#H
 ( "&!,&$ -#)+M(/&)%/(*$ "&!1$)+)#3/$+$1+!1"! "$+*$1+)&A &7&"!*#+*$+1#)+
#/A! &),#)+*$+C$/$"8#+%231&"#W]?

II.3. Predeterminación legal del contrato
G#*#)+1#)+"# -/!-#)+*$1+)$"-#/+%231&"#+$ +( !+%!/-$+<+1#)+!*,& &)-/!-&0#)+
$ +)(+-#-!1&*!*+$)-F +%/$*$-$/,& !*#)+ #/,!-&0!,$ -$?+91+%/& "&%&#+*$+

UV!X09&+!b0J61(*(+!(0!3#!<08!(0!5+1&'#&+%!(0!3#%!.(/*1*%&'#$*+10%!\gW3*$#%?!#'&L$63+!T?!E#;

UT!.'&L$63+!U?E;!

U_!.'&L$63+!U?U?W?!(0!3#!<5Z\;!

UN!5+/+!0:0/>3+?!2Y#%0!3#!(0$*%*[1!>'0:6(*$*#3!(03!EF!(0!%0>&*0/W'0!(0!HOGG?!#%61&+!UHmGN?!K@0W'+0(0'%!

P001&:0%!Pf!$+1&'#!03!"%&#(+!(0!3+%!\#L%0%!P#:+%M?!=60!&+/[!$+/+!>61&+!(0!>#'&*(#!>#'#!3#!(0J*1*$*[1!

=60!3#!1+$*[1!(0!"%&#(+!(0W0!%0'!+W:0&+!(0!61#!*1&0'>'0&#$*[1!J61$*+1#3!8?!>+'!&#1&+?!03!+'I#1*%/+!

01!$60%&*[1! &*010! 3#!$+1(*$*[1!(0!>+(0'!#(:6(*$#(+'?!#61=60!1+!0%&Y! J+'/#3/01&0! *1&0I'#(+!01! 3#!

#(/*1*%&'#$*[1!(03!"%&#(+?!>+'! 3#! $+/>+%*$*[1! 8! J61$*+10%!=60! 3+! $#'#$&0'*Q#1;!ZXB5"!(03! HT!(0!

/#8+!(0!EFFU?!#%61&+!5aEHVmFF?!Kb0*1+!(0!"%>#7#M;
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1$A!1&*!*+M($A!+*$+( !+,! $/!+*#,& ! -$Wa+7/$ -$+!+1!+!(-# #,:!+*$+1!+
0#1( -!*?

9 +1!+!(-# #,:!+%/&0!*!>+8!+*&"8#+$1+D# )$M#+*$+9)-!*#>Wb+1#)+0!1#/$)+
J-&"#)+)# +( +1:,&-$^+%!/!+1!+!*,& &)-/!"&' +"# -/!-! -$>+( +%/$)(%($)-#+
*$+1$A&-&,&*!*+*$+)(+!"-(!"&' ?+

4):+)$+/$"# #"$+%#/+1!+M(/&)%/(*$ "&!P[h

9 +*$/$"8#+"&0&1+ #+"!3$+*(*!+=($+$1+"# -/!-#+$)+%/$*#,& ! -$,$ -$+

*$+*$/$"8#+0#1( -!/&#>+$)+*$"&/>+=($+1!)+ #/,!)+=($+/$A(1! +1!+"# -/!-!H

"&' +)'1#+$ +!)%$"-#)+,(<+"# "/$-#)+Q"!%!"&*!*>+,!-$/&!+1:"&-!>+"!()!>+

7#/,!1&*!*$)+$B&A&*!)+$ +"&$/-#)+"# -/!-#)R+-&$ $ +"!/F"-$/+& *$/#A!31$+

%!/!+1!)+%!/-$)?+91+!/-:"(1#+NOXX+*$1+D'*&A#+D&0&1>+=($+*&"$+=($+51#)+"# H

-/!-! -$)+%($*$ +$)-!31$"$/+1#)+%!"-#)>+"1F()(1!)+<+"# *&"&# $)+=($+-$ H

A! +%#/+"# 0$ &$ -$>+)&$,%/$+=($+ #+)$! +"# -/!/&!)+!+1!)+1$<$)>+!+1!+,#H

/!1+ &+!1+#/*$ +%231&"#6>+"# 7&/,!+$)-!+!)$0$/!"&' ?+G!,3&J +$1+!/-:"(1#+

N[bN+*$1+,&),#+D'*&A#h+5@!)+#31&A!"&# $)+=($+ !"$ +*$+1#)+"# -/!-#)+

-&$ $ +7($/;!+*$+1$<+$ -/$+1!)+%!/-$)+"# -/!-! -$)>+<+*$3$ +"(,%1&/)$+!1+

-$ #/+*$+1#)+,&),#)6?

9 +*$/$"8#+ !*,& &)-/!-&0#+ efg+ $B&)-$+ ( !+ /$A(1!"&' +*$1+ "# -$ &*#+

)()-! -&0#+*$+1#)+"# -/!-#)+efg?

4):+%($)>+"#,#+/$A1!+A$ $/!1+1!)+ #/,!)+)#3/$+$1+"# -$ &*#+*$+1#)+"# H

-/!-#)+ !*,& &)-/!-&0#)+ )# + *$+ *$/$"8#+  $"$)!/&#+ <+  #+ "# -/!"-(!1>+ !+

*&7$/$ "&!+*$+1#+=($+#"(//$+$ +1!+"# -/!-!"&' +"&0&1+$ +=($+1!+/$A1!+$)+

$B!"-!,$ -$+1!+"# -/!/&!?+

9)!+%/$*$-$/,& !"&' + #/,!-&0!+$)-F+%/$)$ -$+! -$)+*$+& &"&!/+$1+%/#"$H
*&,&$ -#+%!/!+)(+!*M(*&"!"&' ?+9 +1!+*#"(,$ -!"&' +%/$%!/!-#/&!+8!+*$+
*$M!/)$+"# )-! "&!+*$+1!+ $"$)&*!*+$+&*# $&*!*+*$1+"# -/!-#>+=($+8! +*$+
*$-$/,& !/)$+"# +%/$"&)&' >+<!+=($+51#)+$ -$)>+#/A! &),#)+<+$ -&*!*$)+*$1+
)$"-#/+%231&"#+ #+%#*/F +"$1$3/!/+#-/#)+"# -/!-#)+=($+!=($11#)+=($+)$! +
 $"$)!/&#)+%!/!+$1+"(,%1&,&$ -#+<+/$!1&;!"&' +*$+)()+7& $)+& )-&-("&# !1$)6PN?

j$+& &"&!+*$+$)-$+,#*#+$1+$B%$*&$ -$+*$+"# -/!-!"&' >+$ +$1+=($+)$+M()H
-&7&"!/F+!*$"(!*!,$ -$+1!+$1$""&' +*$1+%/#"$*&,&$ -#+%!/!+1!+)$1$""&' +
*$1+"# -/!-&)-!+<+1#)+"/&-$/&#)+%!/!+1!+!*M(*&"!"&' +*$1+"# -/!-#>+<+!1+=($+
)$+& "#/%#/!/F +$1+%1&$A#+*$+"1F()(1!)+!*,& &)-/!-&0!)+%!/-&"(1!/$)+<+$1+*$+
%/$)"/&%"&# $)+-J" &"!)>+!):+"#,#+$1+"$/-&7&"!*#+*$+1!+$B&)-$ "&!+*$+"/J*&H
-#+#+*#"(,$ -#+$=(&0!1$ -$+<+1!+7&)"!1&;!"&' +%/$0&!+*$+1!+& -$/0$ "&' +
$ +)(+"!)#PO?

UG!"3!#'&L$63+!E!(0$3#'#!=60! 3+%!$+1&'#&+%!(03!%0$&+'!>gW3*$+!K0%&)1!%+/0&*(+%!#! 3#!>'0%01&0! 308!01! 3#!

J+'/#!8!&Y'/*1+%!>'02*%&+%!01!3#!/*%/#!n%*$oM;

UO!5+1J'[1&0%0!I!4+$0 ?!EFFV?!>;!HFV;

VF!ZXZ! (03! ET! (0! :63*+! (0! HOGO! h#'&L$63+! _HHVi;! \+101&0D! 09$0301&L%*/+! %07+'! j'#1$*%$+! @+1Q)30Q!

R#2#''+;

VH!.'&L$63+!EE;

VE!.'&L$63+!OU;
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k!+*$+*$-$/,& !/)$+$1+%1!;#+*$+*(/!"&' +*$1+"# -/!-#+<+1!+%/$0&)&' +*$+
( !+#+0!/&!)+%/'//#A!)>+)&$,%/$+=($+1!)+"!/!"-$/:)-&"!)+*$+!=($1+%$/,!H
 $;"! +& !1-$/!31$)PW?

91+"# -/!-#+-&$ $+( +"# -$ &*#+,: &,#+%/$*$-$/,& !*#PP+<+( +"!/F"-$/+
7#/,!1>+%#/+1#+=($+ #+%($*$+"$1$3/!/)$+0$/3!1,$ -$PX?+L!/!+"$1$3/!/+"# H
-/!-#)+"# +$1+)$"-#/+%231&"#>+1#)+"! *&*!-#)+8! +*$+%#)$$/+( !+*$-$/,&H
 !*!+)#10$ "&!+$"# ',&"!+<+7& ! "&$/!+<+%/#7$)&# !1+#+-J" &"!>+=($+8!+*$+
*$-$/,& !/+$1+'/A! #+"# -/!-! -$>+#+$)-!/+!*$"(!*!,$ -$+"1!)&7&"!*#)PY?

91+#3M$-#+*$1+"# -/!-#+*$3$/F+)$/+*$-$/,& !*#+<+)(+7/!""&# !,&$ -#+8!+
*$+$)-!/+M()-&7&"!*#+*$3&*!,$ -$+$ +$1+$B%$*&$ -$>+)& +=($+%($*!+!*,&H
-&/)$+%!/!+$1(*&/+%/$)"/&%"&# $)+*$+1!+1$<P]?+91+%/$"&#+8!+*$+)$/+"&$/-#Pa>+<+
*$3$+/$A(1!/)$+$1+0!1#/+$)-&,!*#+*$1+"# -/!-#Pb>+!):+"#,#+1!+%#)&31$+/$0&H
)&' X[?+@&"&-!*#/$)>+"! *&*!-#)+<+!*M(*&"!-!/&#)+8! +*$+%/$)-!/+A!/! -:!)XN?+

9B&)-$ +*$-$/,& !"&# $)+1$A!1$)+"# "/$-!)+)$A2 +1#)+*&7$/$ -$)+"# -/!-#)?+
@!)+!*,& &)-/!"&# $)+%231&"!)+ #+%($*$ +$1$A&/+"# +!3)#1(-!+1&3$/-!*+1#)+
%/#"$*&,&$ -#)+*$+!*M(*&"!"&' +*$+1#)+"# -/!-#)+=($+"$1$3/$ ?+c/*& !/&!H
,$ -$+)$+(-&1&;!/F+$1+!3&$/-#+#+$1+/$)-/& A&*#>+<+)$+%#*/F+)$A(&/>+$ +!1A( #)+
"!)#)>+$1+ $A#"&!*#XO^+!)&,&),#>+%#/+1#+A$ $/!1>+$1+*&F1#A#+"#,%$-&-&0#+%!/!+
1#)+"# -/!-#)+*$+"#1!3#/!"&' +$ -/$+$1+)$"-#/+%231&"#+<+$1+%/&0!*#XW?

@#)+"# -/!-#)+%231&"#)+$)-F +%/$*$-$/,& !*#)+ #/,!-&0!,$ -$+ #+)#1#+
%#/+1!+1$<>+)& #+%#/+1!)+ #/,!)+*$+*$)!//#11#h+$ +%/&,$/+1(A!/>+%#/+1!)+*$+
"!/F"-$/+/$A1!,$ -!/&#?

j$+%/#*("$+$ +$)-!+,!-$/&!>+"#,#+)("$*$+"# +-#*!+ #/,!1&*!*+$ +#-/#)+
F,3&-#)+*$1+C$/$"8#+!*,& &)-/!-&0#>+5( !+& -$A/!"&' +)("$)&0!+*$+1!+ #/H
,!6+#+( !+"# "/$"&' +)("$)&0!+*$+ #/,!)>+)$A2 +1!+%$/)%$"-&0!+*$)*$+1!+
=($+)$+"# )&*$/$XP?+9B&)-$+( +!(-J -&"#+31#=($+ #/,!-&0#+*$1+=($>+$ +,&+
#%& &' >+7#/,! +%!/-$+1#)+%1&$A#)+*$+"1F()(1!)+!*,& &)-/!-&0!)+A$ $/!1$)XX>+
=($+ #+)$+&*$ -&7&"! +"# +U &+-&$ $ +1!+,&),!U+)&A &7&"!"&' +=($+1!)+
"# *&"&# $)+A$ $/!1$)+*$+1!+"# -/!-!"&' XY+$ +$1+C$/$"8#+%/&0!*#X]?

VU!.'&L$63+!EU;!Z0!%6>'*/*[!(03!#1&0>'+80$&+!3#!J*:#$*[1!(03!/)9*/+!(0!033#%;!

VV!.'&L$63+!E_!8!HEF!>#'#!$+1&'#&+%!(0!$+3#W+'#$*[1!01&'0!03!%0$&+'!>gW3*$+!8!03!>'*2#(+;

VT!.'&L$63+!EG;

V_!.'&L$63+!TH;

VN!.'&L$63+!NV;

VG!.'&L$63+! NT;! b0$+I*01(+! 61#! %6I0'01$*#! (03! 5+1%0:+! (0! "%&#(+?! %0! /#1&*010! 61#! '0J0'01$*#! #3!

/0'$#(+!/0(*#1&0!3#!$+''0$&#!0%&*/#$*[1!>#'#!03!0J0$&*2+!$6/>3*/*01&+!(03!$+1&'#&+;

VO!.'&L$63+!N_;

TF!.'&L$63+%!NN!#!GE;

TH!.'&L$63+%!GU!#!OE;

TE!.'&L$63+!HEE;

TU!.'&L$63+!H_V;

TV!5+1J'[1&0%0!,'-&%#(!-&?!B;!<;!& ()0"#0,'0@,(!,#$!(,+$4 (B( '#+( )40,0"#$ #05+7(C#('*(D!"R.\?!HO_N?!

>>;!VT!8!%*I6*01&0%;

TT!5+1J'[1&0%0!,'-&%#(!-&?!B;!<;!& (!"#$%'#%$ d?!>>;!HNH!8!%*I6*01&0%;!

T_!"1!0%0!%01&*(+?!2Y#%0!03!(*$&#/01!(03!5+1%0:+!(0!"%&#(+!(0!H_mHHmHOOT;!

TN!<#!308!NmHOOG!(03!HU!(0!#W'*3?!=60!&'#%>6%+!3#!(*'0$&*2#!OUmHUm5""!(03!5+1%0:+!(03!T!(0!#W'*3?!1+!0%!(0!

#>3*$#$*[1!#!3+%!$+1&'#&+%!#(/*1*%&'#&*2+%?!/+(*J*$#(#!>61&6#3/01&0!>+'!3#!308!(0!01:6*$*#/*01&+!$*2*3;!
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@!+)$1$""&' +*$1+!*M(*&"!-!/&#+*$1+"# -/!-#+*$3$/F+/$"!$/+$ +1!+%/#%#H
)&"&' +$"# ',&"!,$ -$+,F)+0$ -!M#)!>+<+!-$ *$/F+!+"/&-$/&#)+*&/$"-!H
,$ -$+0& "(1!*#)+!1+#3M$-#+*$1+"# -/!-#>+$ -/$+ 1#)+=($+$ -/! >+"#,#+
"# )$"($ "&!+*$+1!+$0#1("&' +*$1+C$/$"8#+"#,( &-!/&#>+"!/!"-$/:)-&"!)+
,$*&#!,3&$ -!1$)+#+)#"&!1$)?+D(! *#+)#1#+)$+(-&1&"$+( +"/&-$/&#>+$)-$+8!+
*$+)$/+ $"$)!/&!,$ -$+$1+*$1+%/$"&#+,F)+3!M#Xa?

L#/+1#+=($+)$+/$7&$/$+!1+"(,%1&,&$ -#+*$+1#)+"# -/!-#)+!*,& &)-/!-&0#)>+
*$3$ +/$)%$-!/)$+)()+"1F()(1!)+5)& +%$/M(&"&#+*$+1!)+%/$//#A!-&0!)+$)-!31$H
"&*!)+%#/+1!+1$A&)1!"&' +!+7!0#/+*$+1!)+4*,& &)-/!"&# $)+L231&"!)6Xb>+!+)!H
3$/+*$+& -$/%/$-!"&' >+/$)#1("&' +*$+*(*!)>+,#*&7&"!"&# $)+5%#/+/!;# $)+
*$+& -$/J)+%231&"#6>+/$)#1("&' +<+*$-$/,& !"&' +*$+)()+$7$"-#)Y[?+9)-!)+
)# +$B%/$)!)+*$-$/,& !"&# $)+"#$!"7"+*$+1#)+"# -/!-#)YN?+

II.4. El contrato como ejecución de la norma
L!/!+$1+"(,%1&,&$ -#+*$+)(+7( "&' +"# )-&-("&# !1>+1!+!*,& &)-/!"&' +8!+
*$+!"-(!/?+@#)+7& $)+*$1+9)-!*#+ #+%($*$ +!1"! ;!/)$+"# +$1+%(/#+$)-!31$H
"&,&$ -#+*$+1$<$)+=($+"# -&$ $ >+)& +$,3!/A#>+1#)+#3M$-&0#)+!+"# )$A(&/?+
@!+!*,& &)-/!"&' +%231&"!+%($*$+*$)!//#11!/+1!+1$<+,$*&! -$+$1+$M$/"&"&#+
*$+( !+%#-$)-!*+ #/,!-&0!?+9)-#+ #+)&$,%/$+$)+)(7&"&$ -$h+$)+%/$"&)!+( !+
!%1&"!"&' +!+)&-(!"&# $)+"# "/$-!)+*$+1!)+=($+)$+*$/&0! +*$/$"8#)+<+#31&H
A!"&# $)?+9)!+!"-(!"&' +%($*$+-$ $/+( +"!/F"-$/+( &1!-$/!1>+-:%&"#+*$1+
!"-#+!*,& &)-/!-&0#^+#+$1+3&1!-$/!1>+%/#%&#+*$1+"# -/!-#?+

@!+8&)-#/&!+<+1#)+*&7$/$ -$)+#/*$ !,&$ -#)+<+1!+%/F"-&"!+%#1:-&"!+/$0$1! +
"# +"1!/&*!*+$1+()#+& )-/(,$ -!1+*$+( !+(+#-/!+"!-$A#/:!+M(/:*&"!YO?+C$+
( +,#*#+-$ *$ "&!1+%#*/:!+!7&/,!/)$+( !+%/$7$/$ "&!+%#/+1!+&,%#)&"&' +
( &1!-$/!1?+@!+!*,& &)-/!"&' >+$ +"(! -#+%($*$>+8(<$+*$1+"# -/!-#^+%/$H
-$ *$+$0&-!/+ 1!+%$)!*!+"!/A!+=($+U$ +7/!)$+*$+l#/)-8#77U+)(%# $+1!+
*#31$+0& "(1!"&' +*$1+!"-#+!*,& &)-/!-&0#?+9)-$+)$+$ "($ -/!+$ +$1+ !"&H
,&$ -#+<+*$)!//#11#+*$+1#)+"# -/!-#)+!*,& &)-/!-&0#)+Q!"-#)+*$+%#*$/+<+*$+
A$)-&' R+<+%$/,! $"$+$ +)(+$)-/("-(/!+Q!"-#)+*$+& 7#/,!"&' >+! ( "&#+
*$+1&"&-!"&' >+!"-#+*$+!*,&)&' >+!*M(*&"!"&' R?

9B%/$)!*#+*$+( +,#*#+%/#%&#+*$+1!+*#A,F-&"!+M(/:*&"!>+$ +$1+C$/$"8#+
!*,& &)-/!-&0#+ !"$ +*$/$"8#)+<+#31&A!"&# $)+*&/$"-!,$ -$+*$+1!+ #/,!+
#+*$+)(+$M$"("&' ?+C$)*$+$)$+%1! -$!,&$ -#+ #+*$3$/:!+/$)(1-!/+)#/%/$ H
*$ -$+)#)-$ $/+=($+$1+"# -/!-#+$ +$1+C$/$"8#+!*,& &)-/!-&0#+#%$/!+$ +

5+1J'[1&0%0!,)+/>#'$(1'!)!0-++'()&1)$;!>%$"+()!(2!$!'3+('050*7(2!$!'3+()!(+/*0= '0+,!"7(C#('*(D!

5+309?!EFFF?!>>;!UGO!8!%*I6*01&0%;!

TG!.'&L$63+!HUV;!"%!61#!$+1%&#1&0!(0!3#!'0I63#$*[1!(0!3+%!$+1&'#&+%!#(/*1*%&'#&*2+%?!$+/+!%0!09>6%+!01!

#1&0'*+'!#>#'&#(+;!

TO!.'&L$63+!HOU;

_F!.'&L$63+!HOV;

_H!Z0!>'0%$*1(0!#=6L!(03!09#/01!(03!$+/>30&+!W3+=60!1+'/#&*2+!=60!'0%>+1(0!#3!>'+$0%+!(0!(0%#''+33+!

(0!3#!<5Z\;!5+1J'[1&0%0!,'-&%#(!-&?!B;!<;!& (!"#$%'#%$ d?!>>;!H_N!8!%*I6*01&0%;!

_E!5+1J'[1&0%0!,'-&%#(!-&?!B;!<;!& (!"#$%'#%$ d?!>>;!HOaTE;
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( !+"&$/-!+/$1!"&' +*&!1J"-&"!+"# +$1+!"-#+!*,& &)-/!-&0#?+C&"8#+*$+#-/#+
,#*#>+1!+!"-&0&*!*+"# -/!"-(!1+*$+1!+!*,& &)-/!"&' + #+)$+$ -&$ *$+"!H
3!1,$ -$+)& +/$7$/$ "&!+!1+!"-#+!*,& &)-/!-&0#?

9 +21-&,#+-J/,& #>+$1+"# -/!-#+*$+1!+!*,& &)-/!"&' + #+)$+$B%1&"!+%#/+)(+
/$7$/$ "&!+!1+%/& "&%&#+*$+1!+0#1( -!*>+"#,#+$1+"&0&1>+)& #+%#/+1!+ $"$)&*!*+
*$+1!+!*,& &)-/!"&' +*$+11$0!/+!+"!3#+1!+$M$"("&' +*$+( !+ #/,!YW+"(<#+
#3M$-&0#+$)+/$!1&;!/)$?

9)-!+$)+( !+!%/#B&,!"&' +*$1&3$/!*!,$ -$+7#/,!1>+!( =($+/$)(1-!+#3H
0&#+=($+1!+5$M$"("&' +*$+1!+ #/,!6+8!<+=($+$ -$ *$/1!+$ +$1+"# -$B-#+
,!-$/&!1+*$+5/$!1&;!"&' 6+1&A!*#+$)-$+!1+"#,%1$M#+*$+&*$!)+=($+)(3<!"$+
$ +$B%/$)&# $)+"#,#+5#3/!)+<+)$/0&"&#)6>+5%/$)-!"&# $)+!*,& &)-/!-&0!)6>+
5(-&1&*!*+%231&"!6>+5& -$/J)+)#"&!16>+5%/#"(/!+$B&)-$ "&!16>+5& -$/J)+%231&H
"#6>+5*$/$"8#)+7( *!,$ -!1$)6+<>+$ +*$7& &-&0!>+"# +1!)+7#/,(1!"&# $)+<+
%/& "&%&#)+"# )-&-("&# !1$)+*$1+9)-!*#+)#"&!1+<+*$,#"/F-&"#+*$+C$/$"8#>+
=($+/$3!)! +( +,$/#+%#)&-&0&),#+M(/:*&"#YP?

II.5. La vinculación contractual
@!+"# )-/(""&' +:,("$)(%.*',$"#,#+!"($/*#+*$+0#1( -!*$)+*&7&"(1-!+1!+
"#,%/$ )&' +*$1+%!%$1+*$+1!+!*,& &)-/!"&' +$ +/$1!"&' +"# +1!+*$"1!/!H
"&' +*$+0#1( -!*+*$1+%!/-&"(1!/+$ +1#)+"# -/!-#)+%231&"#)?+@!+!*,& &)H
-/!"&' +#%$/!+!+-/!0J)+*$+!"-#)+=($+)# +/$)(1-!*#+*$1+$M$/"&"&#+*$+( !+
%#-$)-!*+8!3&1&-!*!+%#/+1!+ #/,!?+K#+#7/$"$+*(*!)+=($+$1+%&$C%"(%$*$1+"# H
-/!-#+)$+$ "($ -/!+!3)#1(-!,$ -$+*#,& !*#+%#/+!"-#)+!*,& &)-/!-&0#)>+
"# +1#+=($+$)#+)(%# $+*$+)#,$-&,&$ -#+!1+%/& "&%&#+*$+1$A!1&*!*+<+*$,F)+
%/& "&%&#)>+$ -/$+$11#)+$1+*$+53($ !+!*,& &)-/!"&' 6?+9 +$)$+)$ -&*#>+8!H
31!/+*$+!(-# #,:!+*$+1!+0#1( -!*+*$+1!+!*,& &)-/!"&' +$)+( +! -/#%#H
,#/7&),#+=($+!+,$ (*#+)$+(-&1&;!+-!,3&J +%!/!+1!+*$7& &"&' +*$1+!"-#+
!*,& &)-/!-&0#?

@!+$B&)-$ "&!+*$+!"-#)+$ +$1+%/#"$*&,&$ -#+=($+)&A($+1!+!*,& &)-/!"&' +%!/!+
%!/-&"&%!/+$ +$1+!"($/*#+=($+&,%1&"!+$1+"# -/!-#+$)+( !+"1!/!+*&7$/$ "&!+*$+
1#)+"# -/!-#)+!*,& &)-/!-&0#)+<+*$+1#)+)()"/&-#)+$ -/$+%!/-&"(1!/$)YX?+@!+&,H
%#/-! "&!+*$+$)$+%/#"$*&,&$ -#+$B%1&"!+=($+)$+8!<!+%($)-#+$)%$"&!1+J H
7!)&)+$ +1!+5!*M(*&"!"&' 6+*$1+"# -/!-#+<+=($+)$!+"!1&7&"!*!+*$+*&7$/$ -$+
,! $/!?+

_U!,)+/'#2?!B;!KR+'/012+33Q6I!(6'$-!20'p#3&61I%#q&!61(!20'p#3&61I%20'&'#IM;!;$'305()!"(J88!,#*0'3!,(

A!'3#6(RS!GO?!HO_Vc!8!*-&&)+(.)&)2>!8!*-&&)+('$50++)?!@-7('0#;?!>;!E;

_V!5+1J'[1&0%0!,'-&%#(!-&?!B;!<;!& (!"#$%'#%$ D?!>>;!HO!8!%*I6*01&0%;

_T!"%#!/*%/#!(*J0'01$*#!%6W%*%&0!01&'0!0%&+%!8! 3+%!>'*2#(+%!(0! 3#!#(/*1*%&'#$*[1;!"%!01! 3+!=60!>+10!

Y1J#%*%!61#!1+'/#!$3#20!01! 3#!-*%&+'*#!(0! 3+%!$+1&'#&+%!#(/*1*%&'#&*2+%D!03! '0#3!(0$'0&+!(03!EN!(0!

J0W'0'+!(0!HGTE?!(0W*(+!#!P'#2+!C6'*33+?!03!>'*1$*>*+!(0!>6W3*$*(#(!>#'#!#%0I6'#'!3#!*I6#3(#(!01&'0!

3+%! $+1$6''01&0%;! \#'#!CY9*$+?! $+1J'[1&0%0!<'+#%#1'$( +0>$?! B;! K<+%! $+1&'#&+%! #(/*1*%&'#&*2+%! 8!

10I+$*+%! :6'L(*$+%! #J*10%! (03! )/W*&+! J0(0'#3!/09*$#1+M;! 5#%#I10! 8!b*20'+! r%0'1! h(*'0$&+'0%i;!& (

'+,#$ # '0@,(-./*0' 7!P601+%!.*'0%D!]#1/6'#WL?!EFF_?!>>;!H_VaHOV;!
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II.5.1. Algunas posiciones doctrinales
9 +1!+*#"-/& !+$)%!V#1!>+-$,%/! !,$ -$+)$+)#)-(0#+=($+51!+!*M(*&"!H
"&' +%$/7$""&# !+$1+0: "(1#+"# -/!"-(!1>+%#/=($+"# +$11#+ 1!+4*,& &)H
-/!"&' +!"$%-!+1!+#7$/-!+*$1+1&"&-!*#/+)$1$""&# !*#+%!/!+"# -/!-&)-!6?+9 +
#-/!)+%!1!3/!)>+51!+!*M(*&"!"&' >+"#,#+!"-#+!*,& &)-/!-&0#>+%/#*("$+( &H
1!-$/!1,$ -$+"# )$"($ "&!)+M(/:*&"!)+<>+!*$,F)>+%#/+)$/+!"$%-!"&' +*$+
( !+#7$/-!>+#/&A& !+( +"# -/!-#6YY?+

@!+/$1$0! "&!+!-/&3(&*!+!1+!"-#+8!+&*#+)(3/!<F *#)$+8!)-!+1#+=($+%#*/:!+
*$ #,& !/)$+/!*&"!1&;!"&' +$ +( +%/#"$)#+1'A&"#+/$)%$-!31$>+!( =($+ #+
)$+"#,%!/-!?+

91+/$*!"-#/+%/& "&%!1+*$+1!+1$<+*$+"# -/!-#)+*$1+9)-!*#+*$+NbYX+)()-$ -'+
1!+-$#/:!+*$1+"# -/!-#+*$1+9)-!*#+"#,#+5!"-#+*$+1!+4*,& &)-/!"&' 6+Y]?+@!+
#31&A!"&' +"# -/!"-(!1+*$1+9)-!*#+5 #+%#*/F+*$/&0!/+*$1+,$/#+"# "(/)#+
*$+1!+#7$/-!+%/&0!*!+<+1!+!"$%-!"&' +*$+$)-$+'/A! #6Ya?+@!+7($/;!+0& "(H
1! -$+*$+$)!+!"$%-!"&' + #+)(/A&/:!+*$1+"# "(/)#+*$+0#1( -!*$)+*$+!*,&H
 &)-/!"&' +<+%!/-&"(1!/>+5)& #+*$+1!+%#-$ "&!1&*!*+M(/:*&"!+=($+$,! !+*$1+
!"-#+!*,& &)-/!-&0#>+7/(-#+*$+( +%/#"$*&,&$ -#+*$+"# -/!-!"&' +/$A1!*#>+
$ +$1+"(!1+1!+!*8$)&' +*$+1!+0#1( -!*+%/&0!*!+$)+( !+%&$;!+,F)+*$+1!)+
0!/&!)+!"-(!"&# $)+<+/$)#1("&# $)+=($+"#,%# $ +$1+)&)-$,!6Yb?+

j$+*!+( +%!)#+$ +1!+*&/$""&' +=($+$)-&,#+!"$/-!*!+%!/!+$1+$ -$ *&,&$ -#+
*$+1#)+"# -/!-#)+!*,& &)-/!-&0#)>+<!+=($>+!1+$B&)-&/+( +%#*$/+U%231&"#U+
$ +$)-#)>+/$)(1-!+,$ #)+!*$"(!*#+)#)-$ $/+=($+1!+!*,& &)-/!"&' +!"$%-!+
1!+#7$/-!+*$1+%!/-&"(1!/+U"# -/!-&)-!U+=($+1!+& 0$/)!?

@!+&,%#/-! "&!+*$+1!+!*M(*&"!"&' +$ +$1+%'"($*$1+"# -/!-#+)$+,! &7&$)-!+
1$A!1,$ -$>+!1+*$"&/)$+=($+1#)+"# -/!-#)+*$+1!)+!*,& &)-/!"&# $)+%231&"!)+
)$+%$/7$""&# ! +,$*&! -$+1!+!*M(*&"!"&' +*$7& &-&0!][?+9)-!+*&""&' +8!+
11$0!*#+!+)#)-$ $/+$ +)$*$+*#"-/& !1]N+=($+$)#)+"# -/!-#)+ !"$ +*$+ 1!+
0#1( -!*+ ( &1!-$/!1+ *$+ 1!+ !*,& &)-/!"&' >+ $ + $M$/"&"&#+ *$+ )(+ %#-$)-!*+
%231&"!+8!3&1&-! -$+<+ #+*$+( +"# )$ -&,&$ -#+)&,(1-F $#+#+)("$)&0#+
*$+1!)+%!/-$)]O?+5@!+7($/;!+*$+#31&A!/+ #+%/#"$*$>+$ +)(,!>+*$+!"($/*#+
!1A( #+ *$+ 0#1( -!*$)+ $ -/$+ 1!)+ %!/-$)>+ )& #+ *$+ 1!+ *$"&)&' + ( &1!-$/!1+
*$+ 1!+4*,& &)-/!"&' 6>+=($+ )$+*&"$>+ )& +$,3!/A#>+ 5"# -/!-! -$6]W?+L#/+
1#+ -! -#>+ 51!+ 2 &"!+ 0#1( -!*+=($+ "/$!+ $1+ "# -/!-#+ $)>+ *$)*$+ 1($A#>+ 1!+

__!7"H0'+)("&-*'+?!B;!C;!& ("!*!''0@,()!('+,#$ #0"# "7(C#('*(D!A1%&*&6&+!(0!"%&6(*+%!\+3L&*$+%?!HO_U?!>>;!

HTU;

_N!,"#'1'+"(!-&?!B;!A;!2+'#$0, ()!*('+,#$ #+()!*(1"# )+7(C#('*(D!A1%&*&6&+!(0!"%&6(*+%!j*%$#30%?!HONN;!

_G!AWL(;6(>;!ETT;

_O!AWL(;6(>;!ET_;

NF!.'&L$63+!EN?H!(0!3#!<5Z\;!"1!#1)3+I+%!&Y'/*1+%!%0!09>'0%#W#!03!#'&L$63+!TV!(0!3#!308!HUmHOOT!(03!HG!

(0!/#8+!(0!$+1&'#&+%!(0!3#%!#(/*1*%&'#$*+10%!>gW3*$#%;!

NH!5+1J'[1&0%0!,)+/>#'$(&@.'$(8!,0=-$?!B;!<;!KR#&6'#30Q#!(0!3+%!$+1&'#&+%!>gW3*$+%!#!3#!36Q!(03!,0'0$-+!

0%>#7+3D!%6!J61(#/01&+!8!$+1%0$601$*#%M;!"1!2!$!'3+( )40,0"#$ #05+7(]+/01#:0!#3!>'+J0%+'!C;!B;!

C#'*01-+JJ;!P601+%!.*'0%D!HOOG?!>>;!OVNaO_O;!

NE!5+1J'[1&0%0!B;!<;!,)+/>#'$(&@.'$(8!,0=-$;!AWL(;?!>>;!OTU;

NU!5+1J'[1&0%0!B;!<;!,)+/>#'$(&@.'$(8!,0=-$;!K<#!#(:6(*$#$*[1dM?!>;!NFF;
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*$+ 1!+4*,& &)-/!"&' >+ !( =($+ M()-!,$ -$+ !1+ !*M(*&"!/1#+ & "#/%#/$+ 1!+
0#1( -!*+*$+1!+#-/!+%!/-$6]P?

C$)*$+$)-!+%#)&"&' +*#"-/& !1+5 #+8!<+*&7$/$ "&!)>+!+$)#)+$7$"-#)>+$ -/$+
1#)+!"-#)+=($+!*M(*&"! +1#)+"# -/!-#)+U%231&"#)U+<+1#)+"# )-&-(-&0#)+
*$+,$/!)+/$1!"&# $)+$)-!-(-!/&!)6+Q #,3/!,&$ -#)+*$+7( "&# !/&#)+%2H
31&"#)>+)(30$ "&# $)>+!(-#/&;!"&# $)+#+1&"$ "&!)R]X?+9 +*$7& &-&0!>+$1+"# H
-/!-#+)$/:!+( +!"-#+( &1!-$/!1+$ +)(+$,&)&' >+ $"$)&-!*#+*$+%/$0&!+!"$%-!H
"&' +U5)& +7($/;!+M(/:*&"!+"# )-&-(-&0!6U+<+"# -/!"-(!1+$ +)()+$7$"-#)?+

II.5.2. La explicación que se propone 
K#+$)+"($)-&# !31$+$ +$1+C$/$"8#+$)%!V#1>+ &+*#"-/& !1+ &+1$A!1,$ -$>+
=($+$B&)-!+( +"# -/!-#+Q%&$C*1',$"++"R+=($+0& "(1!+!+1!)+%!/-$)?+G!,%#"#+
1#+$)+=($+$1+%/#"$)#+*$+7#/,!"&' +*$1+"# -/!-#+Q1,&'(*1'-+$%&$C%"(%R+$)-J+
"# )-&-(&*#+%#/+!"-#)+!*,& &)-/!-&0#)+( &1!-$/!1$)?+@!)+*&0$/A$ "&!)+)(/H
A$ +$ +"(! -#+!1+%!%$1+#+ 7( "&# !1&*!*+*$1+!"-#+*$+!*M(*&"!"&' ?+@!+
)& A(1!/&*!*+*$+$)-$+!"-#+/$)&*$+$ +%/#*("&/+1#)+$7$"-#)+*$1+"# -/!-#?+@!+
$B%/$)&' +*$+"# -/!-#+5$ "$//!*#6+$ +( +!"-#+!*,& &)-/!-&0#>+)& +*(*!+
3/&11! -$>+*$)%/$ *$+( +%!/!*'M&"#+8!1#+*$+,$-F7#/!]Y>+)#3/$+-#*#+*$)H
%(J)+*$+%# $/+-! -#+$)7($/;#+$ + $A!/+1!+!(-# #,:!+*$+1!+0#1( -!*+$ +1!+
!*,& &)-/!"&' ?+G!,%#"#+%($*$+$ -$ *$/)$+=($+$1+"# -/!-#+!*,& &)-/!H
-&0#+$)+%/#1# A!"&' +*$1+!"-#+!*,& &)-/!-&0#+( &1!-$/!1]]?

+@!+!*M(*&"!"&' +*$1+"# -/!-#+$)+$B%# $ -$+*$1+&  $A!31$+%/#-!A# &),#+
*$+1!+!*,& &)-/!"&' +<+*$ #-!+( !+& &"&!-&0!+=($+& "1& !+!+/$"8!;!/+=($+
$1+"# -/!-#+ !;"!+!+%!/-&/+*$+( !+!"$%-!"&' +*$+1!+#7$/-!+*$1+%!/-&"(1!/+
%#/+1!+!*,& &)-/!"&' ?

91+%/#-!A# &),#+*$+1!+!*,& &)-/!"&' +)$+$0&*$ "&!+$ +=($+)(+7( "&' +
$ +$1+"# -/!-#+$)+)$1$""&# !/+( !+*$+0!/&!)+%/#%#)&"&# $)>+"(! *#+$B&)-$+
( !+%1(/!1&*!*>+#+/$"# #"$/+=($+1!+2 &"!+$B&)-$ -$+$)+"# 7#/,$+"# +1!+
%/#%($)-!+! ( "&!*!+%#/+1!+!*,& &)-/!"&' +<+*$-$/,& !*!+%#/+$1+31#=($+
 #/,!-&0#]a?+91&A$>+,F)+3&$ +=($+!"$%-!?

C$+( +,#*#+"#//$1!-&0#+)$+"($)-&# !+$1+%!%$1+*$+1!+0#1( -!*+*$1+%!/-&H
"(1!/+$ +1!+"# )-&-("&' +U#+%$/7$""&' U+*$1+"# -/!-#?+C$)*$+( !+%$/)H
%$"-&0!+*$(*#/!+*$1+C$/$"8#+%/&0!*#>+1!+/$)%($)-!+$)+*$7& &/+!+1#)+"# H
-/!-#)+!*,& &)-/!-&0#)+"#,#+"# -/!-#)+*$+!*8$)&' >+ 1#+"(!1+/$)(1-!+$ +

NV!AWL(;?!>;!NHU;

NT!fY#%0!,)+/>#'$(&@.'$(8!,0=-$;! K<#!#(:6(*$#$*[1dMc!8!5)2)!#'!8!+-*'+"(B2'+#! h(*'0$&+'0%i;!& (

'+,#$ # '0@,(-./*0' D(\#'#!3+%!>'*/0'+%!'0%63&#!*36%&'#&*2#!3#!&0+'L#!(03!#$&+!$+1(*$*[1;!hfY#%0!:8$'?!

@;!&+"(-$0,'0-0+"(=!,!$ *!"()!*(2!$!'3+( )40,0"#$ #05+;!5;!@#'$L#!^2*0(+!n&'#(6$&+'o;!C#('*(D!b06%?!

HOEG?!>>;!TTaTGi;!\#'#!3+%!+&'+%?!3#!&0+'L#!(03!#$&+!10$0%*&#(+!(0!#$0>&#$*[1?!%6>'#;

N_!5+1J'[1&0%0!B;!<;!,)+/>#'$(&@.'$(8!,0=-$?!K<+%!$+1&'#&+%dM?!>;!OTT;

NN!5'L&*$#!(0!.'*7+( JK"3!01*I/#dM?!>;!GGi!#! 3#! &0%*%!(0!<[>0Q!8!C67*Q(=60?!01&*01(+?!1+!%0!#:6%&#!#3!
$+1&01*(+!(0!0%&#;

NG!"3!#'&L$63+!NO?H!(03!Xb<5.\!8!03!HEO!(0!3#!<5Z\!(*$01!=60!K3#%!>'+>+%*$*+10%!(0!3+%!*1&0'0%#(+%!

(0W0')1!#:6%&#'%0!#3!>3*0I+!(0!$3)6%63#%!#(/*1*%&'#&*2#%!>#'&*$63#'0%M;
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( !+)#1("&' +& )!-&)7!"-#/&!+*$)*$+$1+C$/$"8#+%231&"#?+9 +$)-$+F,3&-#>+1!+
-$)&)+*$+=($+1!+0#1( -!*+*$1+%!/-&"(1!/+)$+/$*("$+!+( !+,$/!+!"$%-!"&' +
%/$0&!+*$+( +!"-#+( &1!-$/!1+=($+A$ $/!+( +"# -/!-#+0!+$ +"# -/!+*$+( !+
"(1-(/!+-/!*&"&# !1+*$1+C$/$"8#+$)%!V#1]b>+<+-!,%#"#+$)+1!+& -$/%/$-!"&' +
,F)+)'1&*!+*$1+C$/$"8#+%#)&-&0#?+

@#)+!"-#)+ $"$)&-!*#)+*$+!"$%-!"&' + #+)$+&*$ -&7&"! +"# +$1+"# -/!-#?+
K#+)&$,%/$+=($+1!+!"$%-!"&' +*$+( !+5#7$/-!6+*$7& &-&0!+*$+1!+!*,& &)H
-/!"&' +)$!+( +$1$,$ -#+ $"$)!/&#+%!/!+1!+$B&)-$ "&!+*$+( +!"-#+$)-!,#)+
! -$+( +"# -/!-#>+!( =($+)$+%/#*(;"!+( !+3&1!-$/!1&*!*+*$+1!+=($+*$/&H
0$ +*$/$"8#)+<+#31&A!"&# $)?+d("8#)+*$+1#)+)(%($)-#)+%($*$ +$B%1&"!/)$+
*$)*$+1!+-$#/:!+*$1+!"-#>+$ +0&/-(*+*$+1!)+"1F()(1!)+!""$)#/&!)>+)& +-$ $/+
=($+!"(*&/+!1+"# -/!-#?+9 +$)#)+!"-#)+ $"$)&-!*#)+*$+!"$%-!"&' >+1!+0& H
"(1!"&' +%!/!+1!+!*,& &)-/!"&' +<+%!/!+$1+%!/-&"(1!/>+ #+$)+1!+,&),!+=($+
$ +1#)+"# -/!-#)>+!( =($+!*#%-$ +$ +#"!)&# $)+( !+."+'"+"# 0$ "&# !1?

L!/$"$+ !0$ -(/!*#+ )#)-$ $/+ =($+ 1#)+ 7( "&# !/&#)+ *$+ "!//$/!+ =($+ 5$ +
0&/-(*+*$1+ #,3/!,&$ -#+1$A!1>+$)-F +0& "(1!*#)+!+( !+4*,& &)-/!"&' +
L231&"!+%#/+( !+/$1!"&' +$)-!-(-!/&!a[6+-$ A! +1!+,&),!+0& "(1!"&' +=($+
*$/&0!+*$+( +"# -/!-#+"#,#+!"#$%&'"($)*('"+?+9B%/$)!*#+*$+"# 7#/,&*!*+
"# +"/&-$/&#)+!"$%-!*#)+"#,2 ,$ -$>+$ +$)-#)+"!)#)+1!)+#31&A!"&# $)+ #+
)# >+$ +/&A#/>+/$":%/#"!,$ -$+$B&A&31$)>+5"#,#+"!()!+( !+*$+1!+#-/!6aN?+

@!+ 0#1( -!*+*$1+ "# -/!-&)-!>+ $ + "!,3&#>+ )$+ ( $+ !+ 1!+ /$)#1("&' +*$+ 1!+
!*,& &)-/!"&' >+,! &7$)-!*!+$ +0&/-(*+*$+( !+"# "!-$ !"&' +*$+!"-#)+
$ +( +%/#"$*&,&$ -#>+*$+"# 7#/,&*!*+"# +1#+$)-!31$"&*#+$ +$1+31#=($+
 #/,!-&0#>+%!/!+"# )-&-(&/+( + 2"1$#+"# -/!"-(!1?+K#+"/$#+=($+)$!+ $H
"$)!/&#+!"(*&/+!+1!+-$)&)+*$+( +!"-#+( &1!-$/!1+U1!+!*M(*&"!"&' U+=($+
A$ $/!+( +"# -/!-#?+

@!+!*,& &)-/!"&' +<+$1+"# -/!-&)-!>+*$+"# 7#/,&*!*+"# +)()+%/#%&#)+"!(H
"$)+*$+,! &7$)-!"&' >+)$+!(-#0& "(1! +$ +( +!"($/*#+=($+)#3/$%!)!+1!+
,$/!+ <(B-!%#)&"&' +*$+*$"1!/!"&# $)?+C$+ $)!+ !(-#0& "(1!"&' + )(/A$ +
*$/$"8#)+<+#31&A!"&# $)+/$":%/#"!)?+@!+$)$ "&!+*$1+!"($/*#+*$+0#1( -!H
*$)>+"#,#+)$+*$7& $+-/!*&"&# !1,$ -$+$1+"# -/!-#>+"# )&)-$+$ +$)!+0& "(H
1!"&' +,(-(!+=($+A$ $/!?+

9 +$1+"!)#+*$+1#)+"# -/!-#)+*$+1!+!*,& &)-/!"&' >+$1+!"-#+*$+!*M(*&"!"&' +
$)+$M$"("&' +*$1+31#=($+ #/,!-&0#>+=($+&,%1&"!+( !+!(-#0& "(1!"&' +*$+
!=($11!+$ +1!+,$*&*!+*$+1!+%/#%#)&"&' +$1$A&*!+*$1+"! *&*!-#+=($+*$0&$H
 $+"# -/!-&)-!?+@!+!*,& &)-/!"&' +"# +$1+!"-#+*$+!*M(*&"!"&' + #+=($*!+

NO!"%?!01!$#/W*+?!>'+>*#!(03!,0'0$-+!#30/)1;!fY#%0!%6>'#;!

GF!.'&L$63+! O! (0! 308! NmEFFN! (03! HE! (0! #W'*3! %+W'0! 03! "%&#&6&+! P)%*$+! (03! "/>30#(+! \gW3*$+;! ^&'+%!

0/>30#(+%!>gW3*$+%!#(=6*0'01!&#3!$+1(*$*[1!01!2*'&6(!(0!61!$+1&'#&+;!s60!%0!&'#&0!(0!3#W+'#3!1+!0%!

+W%&)$63+!>#'#!3+!=60!%0!09>+10!01!03!&09&+c!>+'!03!$+1&'#'*+?!'0#J*'/#!3#!&0%*%!/#1*J0%&#(#!(0%(0!03!

>'*1$*>*+!01!'03#$*[1!$+1!3#!*1%&'6/01&#3*(#(!(0!3#%!&Y$1*$#%!:6'L(*$#%!6&*3*Q#(#%!>+'!3#!#(/*1*%&'#$*[1D!

01!61+%!$#%+%?!03!#$&+!l01!0%&+%!$#%+%?!10$0%*&#(+!(0!#$0>&#$*[1l!8?!01!+&'+%?!03!$+1&'#&+;!

GH!.'&L$63+!HENV!(03!5[(*I+!5*2*3;!5+1J'[1&0%0!)+-=";!K"3!01*I/#dM;



JO
S

É
 L

U
IS

 M
E

IL
Á

N
 G

IL

UNA CONCEPCIÓN 
IUSADMINISTRATI-
VISTA DE LOS  
CONTRATOS  
PÚBLICOS

A CONCEPTION  “IUS 
ADMINISTRATIVISTA” 
OF THE PUBLIC 
PROCUREMENT

OWb

YY

Derecho PUCP,  N° 66, 2011 / ISSN 0251-3420

)#1#+0& "(1!*!+!+1!+ #/,!>+)& #+-!,3&J +!+1#)+-J/,& #)+$ +=($>+"# 7#/,$+
!+$11!+<+!+1!+"# "/$-!+%/#%#)&"&' +$1$A&*!+#+)$1$""&# !*!>+)$+*$-$/,& !+$1+
"# -$ &*#+*$1+!"-#^+$)>+%#/+1#+-! -#>+( !+*#31$+0& "(1!"&' +=($+$B%1&"!+
1!+$B&)-$ "&!+*$1+"# -/!-#+*$+( !+!*,& &)-/!"&' +%231&"!?+

9)!+$)+1!+7( "&# !1&*!*+*$1+!"-#+*$+!*M(*&"!"&' +%/$0&)-!+%#/+$1+31#=($+
 #/,!-&0#h+ ( !+ 0& "(1!"&' + !+ 1#+ =($+ "# )-&-(<$+ !(-J -&"!,$ -$+ ( +
1,&'(*1'-+$ !"#?+j$+-/!-!+*$+( +!"-#+7& !1+*$+( +%/#"$*&,&$ -#>+"(<!+7&H
 !1&*!*+$)+"# )-&-(&/+"# + 1!+0#1( -!*+*$1+"# -/!-&)-!+$1+ 2"1$#+%/#%&#+
*$+( +"# -/!-#>+$ -$ *&*#+:,("$)(%.*',+"#,#+!"($/*#+*$+0#1( -!*$)aO?+
L#*/:!+*$"&/)$+=($+1!+!*,& &)-/!"&' +)$+!(-#0& "(1!>+%#/+*$-$/,& !"&' +
#+%/$0&)&' +*$+1!+ #/,!>+$ +$1+5!"($/*#6+=($+)(%# $+$1+/-,(-:$%&$%/":$
)!*1%'-:$1,&+"&+-+8

. !+ $B%1&"!"&' + *#A,F-&"!aW+ %($*$+ *!/)$+ *$)*$+ 1!+ "# )&*$/!"&' + *$+
!"-#+<+$1+"# -/!-#+"#,#+$M$"("&' +*$+1!+ #/,!?+D(! *#+1!+0#1( -!*+*$1+
%!/-&"(1!/+$)+( +$1$,$ -#+*$1+)(%($)-#+*$+8$"8#+%/$0&)-#+$ +1!+ #/,!>+
$)-!,#)+! -$+( +"# -/!-#?+9 +$)$+"!)#>+1!+"# "/$"&' +*$+1!+ #/,!+$B&A$+
$)$ "&!1,$ -$+1!+0#1( -!*+*$1+%!/-&"(1!/?+9 +"!,3&#>+"(! *#+$1+)(%($)H
-#+*$+8$"8#+$)-F+ -#-!1,$ -$+%/$*$-$/,& !*#+$ + 1!+ #/,!+<+ 1#+2 &"#+
=($+7!1-!+$)+)(+!%1&"!"&' +& *&0&*(!1>+ #)+$ "# -/!,#)+! -$+( +!"-#?+9)!+
!%1&"!"&' +$)+M()-!,$ -$+1!+7( "&' +*$1+!"-#?+j("$*$+=($>+$ +#"!)&# $)>+
$)!+!%1&"!"&' +/$=(&$/$+1!+!"$%-!"&' +*$1+%!/-&"(1!/+"#,#+*$)-& !-!/&#+
*$+1!+"# "/$"&' +*$+1!+ #/,!?+j$A(&,#)+$)-! *#+! -$+( +!"-#+"# +%#)&H
31$)+"1F()(1!)+!""$)#/&!)>+%$/#+ #+! -$+( + $A#"&#+M(/:*&"#+*$+ !-(/!1$;!+
"# -/!"-(!1?+@!+0#1( -!*+*$1+%!/-&"(1!/+#%$/!+"#,#+)&,%1$+"# *&"&' +*$+
$7&"!"&!?+

9 +#-/!)+%!1!3/!)>+$1+)(%($)-#+*$+8$"8#+=($+"# )-&-(<$+$1+"# -$ &*#+*$1+
!"-#+$)-F+%/$*$-$/,& !*#^+1!+0#1( -!*+*$1+%!/-&"(1!/+=($*!+)&$,%/$+7($H
/!+*$1+ "# -$ &*#+*$+$)$+!"-#^+ 1!+0#1( -!*+*$1+%!/-&"(1!/+8!"$+%#)&31$+
=($+1!+ #/,!+)$+!%1&=($+!+( +"!)#+)& A(1!/?+9 +1#)+!"-#)+=($+ $"$)&-! +
*$+!"$%-!"&' >+1!+0#1( -!*+*$1+%!/-&"(1!/+)$+<(B-!%# $+!1+"# -$ &*#+*$1+
!"-#?+L#/+$1+"# -/!/&#>+1!+0#1( -!*+*$1+%!/-&"(1!/+"# -/&3(<$+!+1!+7#/,!H
"&' +*$1+"# -$ &*#+*$1+"# -/!-#?+l#/,!+%!/-$+*$1+)(%($)-#+*$+8$"8#+$ +
=($+)$+0!+!+"# "/$-!/+1!+ #/,!?+D# )-&-(<$>+M( -#+"# +1!+50#1( -!*6+*$+
1!+!*,& &)-/!"&' >+$B%/$)!*!+$ +$1+!"-#+*$+!*M(*&"!"&' >+$1+ 2"1$#+,&)H
,#>+& *&0&)&31$>+*$1+$ -$+M(/:*&"#+=($+11!,!,#)+5"# -/!-#6>+=($+*$0&$ $+
1$<+$ -/$+1!)+%!/-$)?+@!+0#1( -!*+*$1+%!/-&"(1!/>+$ +$)-$+"!)#>+$)+"# *&"&' +
*$+0!1&*$;?+

GE!B;!/"+#"2?! 01!%6!>+4!,# $0+d?!>'*/0'#!0(*$*[1?!>;!ENT?!-#W3#W#!(0! K(+%!#$&+%! :6'L(*$+%!=60!%0!

>'+(6$01!01!61!/*%/+!/+/01&+!h#$&+!61*3#&0'#3!(0!#(:6(*$#$*[1!8!10I+$*+!$+1&'#$&6#3i?!#$&+%!=60!

%6>+101!3#!J*1#3*Q#$*[1!(03!>'+$0(*/*01&+!#(/*1*%&'#&*2+!8!03!1#$*/*01&+!(0!3#!'03#$*[1!$+1&'#$&6#3M;!

"1!3#!%0I61(#!0(*$*[1!h>>;!EOVaEOTi?!'0$+1+$*01(+!%6!>'+W30/#&*$*(#(!(+I/)&*$#?!-#W3#!(0!61!#$&+!

=60!K>+%00!61#!(+W30!0J*$#$*#;!\+'!61!3#(+!0%!03!#$&+!J*1#3!(03!09>0(*01&0!#(/*1*%&'#&*2+!8?!>+'!+&'+?!

0%!03!#$&+!=60!>0'J0$$*+1#!61#!'03#$*[1!$+1&'#$&6#3!=60!*1*$*#!01!0%&0!/+/01&+!%6!2*(#!:6'L(*$#M;

GU!5+1J'[1&0%0!,'-&%#(!-&6(B;!<;!K\#'#!61#!'0$+1%&'6$$*[1!(+I/)&*$#!(0!3+%!$+1&'#&+%!#(/*1*%&'#&*2+%M;!
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91+!"-#+*$+$M$"("&' +$)>+#30&!,$ -$>+( +!"-#+!*,& &)-/!-&0#+"# +$1+=($+
)$+"# "1(<$+( +%/#"$*&,&$ -#+!*,& &)-/!-&0#?+. +!"-#+*$7& &-&0#>+"#,#+
-!1>+ &,%(A !31$?+C$ -/#+*$+1!+"!-$A#/:!+*$1+!"-#+!*,& &)-/!-&0#>+-&$ $+
( !+)& A(1!/&*!*+=($+1$+0&$ $+*$+)(+7( "&# !1&*!*+*$+%$/7$""&# !/+( +
"# -/!-#?+K#+$)+( +!"-#+"# -/!"-(!1>+ &+( +!"-#+=($+,(-$+$ +"# -/!-#>+
=($+-$ A!+( !+*#31$+ !-(/!1$;!+#+=($+)$+ 1&,&-$+!+%/#*("&/+$7$"-#)+*$+
"# -/!-#?+

91+!"-#+*$+!*M(*&"!"&' >+"#,#+-#*#+!"-#+!*,& &)-/!-&0#>+$)+/$)(1-!*#+*$1+
$M$/"&"&#+*$+( !+%#-$)-!*+%/$0&)-!+%#/+1!+1$<?+T,%1&"!>+<+$ +$11#+/!*&"!+)(+
)& A(1!/&*!*>+( !+!(-#1&,&-!"&' >+8!3&1&-!*!+%#/+$1+31#=($+ #/,!-&0#+<+
*$-$/,& !*!+%#/+1!+$1$""&' +#+%#/+1!+)$1$""&' +*$+1!+%/#%#)&"&' +*$+( +
"# -/!-&)-!?+@!+*$"1!/!"&' +$ +=($+"# )&)-$+$1+!"-#+7#/,!+"# +1!+,! &H
7$)-!"&' +*$+0#1( -!*+*$1+"# -/!-&)-!+( !+( &*!*>+( +-#*#+$ +=($+!,3#)+
$1$,$ -#)+ #+)$+$ "($ -/! +<(B-!%($)-#)?+9)-#+)&A &7&"!+$1+1,&'(*1'-+$!"#O$
=($+0& "(1!+!*,& &)-/!"&' +<+"# -/!-&)-!?+9)!+0& "(1!"&' +,(-(!+$=(&H
0!1$+!1+!"($/*#+*$+0#1( -!*$)+-:%&"#+*$1+"# -/!-#?+

@!+*&7$/$ "&!+/$)&*$+$ +1!+*&7$/$ -$+ !-(/!1$;!+*$+=(&$ $)+*! +#/&A$ +!1+
"# -/!-#>+"(<!+!"-(!"&' +$)-F+%/$)&*&*!+$ +$1+"!)#+*$+1!+!*,& &)-/!"&' +
%#/+$1+%/& "&%&#+*$+1$A!1&*!*+<+)$+,! &7&$)-!+$ +( +!"-#+"#,#+$M$/"&"&#+
*$+( !+%#-$)-!*+$ +$1+F,3&-#+*$+1!+"#,%$-$ "&!+/$"# #"&*!^+,&$ -/!)+
=($>+$ +$1+"!)#+*$1+"# -/!-&)-!>+$)-F+%/$)&*&*!+%#/+1!+!(-# #,:!+*$+1!+0#H
1( -!*+,! &7$)-!*!+$ +1!+%/#%#)&"&' +*$"1!/!*!?+91+!"-#+*$+!*M(*&"!"&' +
$M$"(-!+$ +( +)(%($)-#+*$+8$"8#+"# "/$-#>+*$-$/,& !*#+%#/+1!+%/#%#H
)&"&' +$1$A&*!>+ 1!+ 7& !1&*!*+*$+ 1!+ #/,!?+@!+!*,& &)-/!"&' +%231&"!+ )$+
!(-#0& "(1!+"# +1!+%/#%#)&"&' +*$1+"# -/!-&)-!+7& !1,$ -$+$1$A&*#+%!/!+
1!+"# )$"("&' +*$1+& -$/J)+A$ $/!1+=($+*$3$+)$/0&/?+

C$+1!+!*M(*&"!"&' +*$%$ *$+1!+0!1&*$;+#+1!+& 0!1&*$;+*$1+"# -/!-#aP+<>+%#/+
$ *$>+)()+$7$"-#)>+)()+*$/$"8#)+<+)()+#31&A!"&# $)?+j(+/$1$0! "&!+M(/:*&"!+
$)+)(%$/&#/+!+1!+7#/,!1&;!"&' +*$1+"# -/!-#>+=($+<!+)$+8!+%$/7$""&# !*#+
%#/+1!+!*M(*&"!"&' aX?

II.6. La unidad del contrato
@!+-$)&)+*$1+!"-#+*$+!*M(*&"!"&' +=($+A$ $/!+( +"# -/!-#+)$+$ "($ -/!+
& 71(&*!+%#/+$1+/$"8!;#+*$+1!+*#"-/& !+*$+1#)+!"-#)+)$%!/!*#)>+( !+&,%#/H
-!"&' +*$+#/&A$ +7/! "J)>+"# *&"&# !*!+%#/+)(+%$"(1&!/+)&)-$,!+"# -$ H
"&#)#H!*,& &)-/!-&0#>+&  $"$)!/&!+$+& !*$"(!*!+$ +$1+C$/$"8#+$)%!V#1>+

GV!5+1J'[1&0%0! 7)5)( "#'/"?! f;Z;! & ( 0,5 *0)!K( )!( *+"( '+,#$ #+"( -./*0'+"7( 5*Q6'! C01+'?! R#2#''#D!

X-+/%+1a5*2*&#%?!EFF_?!01!3#!3*&0'#&6'#!'0$*01&0;

GT!<#! ZXB5"! (03! U! (0! #W'*3! (0! EFFG! h#%61&+! 5aVVVmF_i! '0%+32*[! =60! 1+! 0%! $+1J+'/0! #3! ,0'0$-+!

$+/61*&#'*+!=60!1+!%0!>'020#!K61!>3#Q+!(0!0%>0'#!+W3*I#&+'*+!01&'0! 3#!#(:6(*$#$*[1!(03!$+1&'#&+!8!

%6! $030W'#$*[1M;! b0%63&#! (*%$6&*W30! 3#! *(01&*J*$#$*[1! =60! -#$0! 01&'0! J+'/#3*Q#$*[1!l>+%&0'*+'! #! 3#!

#(:6(*$#$*[1l! 8! $030W'#$*[1;! "%&#! %0! 01$601&'#! %6W%6/*(#! 01! 3#! #(:6(*$#$*[1;! "1! 0%0! %01&*(+?!

2Y#%0!,'-&%#(!-&?!B;!<;?!01!%6!>'[3+I+!#!.'+#)2(!)+5>)?!B;!B;!& "(+-!$ '0+,!"(*1!-+6%0(B(!*(2!$!'3+(

'+4%,0# $0+()!('+,#$ #+"(-./*0'+"7(C#('*(D!A6%&03?!EFFG;
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$ +*# *$+*$)*$+NbXY+=($*'+$1&,& !*!+1!+*(!1&*!*+*$+1#)+/$"(/)#)+*$+
! (1!"&' +<+*$+%1$ !+M(/&)*&""&' ?

@!+*#"-/& !+*$+1#)+!"-#)+)$%!/!31$)+)$+!3/$+%!)#+$ +l/! "&!+%!/!+)!10!/+
1#)+%/#31$,!)+"/$!*#)+%#/+$1+"!,3&#+U(".%(":"&'W$*$1+5,&+"%!$/de'*'$!1+
& -$/%/$-!/+1!+1$A&-&,!"&' +%!/!+/$"(//&/+1#)+"# -/!-#)+*$+1!+!*,& &)-/!H
"&' aY+/$*("&*!+)#1#+!+1!)+%!/-$)+$ +$1+"# -/!-#?+

T &"&!1,$ -$+%#*/:!+& -$/%# $/)$+$1+/$"(/)#+%#/+5$B"$)#+*$+%#*$/6+%#/+
=(&$ +-(0&$/!+& -$/J)+$ +$1+"# -/!-#>+!( =($+ #+7($)$>+"#,#+"# -/!-&)H
-!>+%!/-$+*$+J1?+4=($11!+& -$/%/$-!"&' +#%$/!3!+)#3/$+$1+*#A,!+*$1+',-'$
%&/%.%+%<!">+)$A2 +$1+"(!1+1#)+!"-#)+!*,& &)-/!-&0#)+=($+)$/0:! +*$+)#%#/-$+
!1+"# -/!-#+)$+8!":! +( #+"# +J1>+)$+& "#/%#/!3! +!+J1>+*$+,#*#+=($+1!+
&,%(A !"&' +*$+!=($11#)+)#1#+%#*/:!+8!"$/)$+&,%(A ! *#+$1+"# -/!-#?

@!+"# M( "&' +*$+!,3!)+-$)&)+)(%# :!+( !+"1!/!+& *$7$ )&' +%!/!+=(&$H
 $)>+)& +8!3$/+)&*#+%!/-$+$ +$1+"# -/!-#>+-$ :! +& -$/J)+$ +=($+)$+! (1!)$+
!=($1+#+!1+,$ #)+!1A( #+*$+1#)+!"-#)+=($+1$+8!3:! +)$/0&*#+*$+)#%#/-$?+
S$)(1-!3!+$0&*$ -$>+!*$,F)>+=($+$1+"# -/!-&)-!>+!*M(*&"!-!/&#+*$1+"# H
-/!-#>+$/!+$1+,$ #)+& -$/$)!*#+$ +)(+&,%(A !"&' a]?+

@!+)#1("&' +"# )&)-&'+$ +!3! *# !/+1!+*#"-/& !+*$1+5-#*#+& *&0&)&31$6+<+
)$%!/!/+*$1+"# -/!-#+1#)+!"-#)+=($+1$+)&/0&$/# +*$+)#%#/-$?+9)-#)+/$"#3/!H
/# +)(+& *&0&*(!1&*!*+"#,#+!"-#)+!*,& &)-/!-&0#)>+<+%#*:! +)$/+&,%(AH
 !*#)+"#,#+-!1$)>+!( =($+$ +l/! "&!+"# +( +/$)(1-!*#+5%1!-' &"#6>+$ +
$B%/$)&' +*$1+"#,&)!/&#+S#,&$(>+<!+=($+1!+! (1!"&' +*$1+!"-#+ #+11$0!3!+
"# )&A#+1!+*$1+"# -/!-#?

9 +9)%!V!>+ 1!+! (1!"&' +*$+( #+*$+$)#)+!"-#)+U)& A(1!/,$ -$+$1+*$+
!*M(*&"!"&' +*$1+"# -/!-#U+!"!//$!+1!+ (1&*!*+*$1+"# -/!-#?+C$)*$+$1+
%( -#+*$+0&)-!+*#"-/& !1>+)$+8!+8$"8#+ #-!/+1!+7!1-!+*$+1'A&"!+*$+$)$+!(H
-#,!-&),#>+<!+=($+1#)+!"-#)+=($+)$+)$%!/! +U+& *$%$ *&;! U+*$1+"# H
-/!-#+%!/!+8!"$/+%#)&31$+)(+&,%(A !"&' +50($10$ +*$)%(J)+!+7#/,!/+( +
-#*#+& *&0&)&31$+"# +J1+%!/!+1#A/!/+=($+)(+! (1!"&' +#"!)&# $+1!+ (1&*!*+
*$1+"# -/!-#6aa?+

C$)*$+ ( !+ %$/)%$"-&0!+ =($+ %#*/:!+ *$ #,& !/)$+ 5/$!1&)-!6+ $)+ %#)&31$+
$ "!M!/+-#*!)+1!)+%&$;!)>+%!/!+1#+=($+1!)+*&0$/)!)+!%/#B&,!"&# $)+"# )H
-&-(<$ +$1$,$ -#)+0!1&#)#)?+42 +!1+)$/+,(<+&,%#/-! -$+1!+0$/-&$ -$+%/#H
"$)!1>+=($+8!+/$ *&*#+7/(-#)+%#)&-&0#)+$ +1!+,!-$/&!>+=(&;F+8!3/:!+=($+
%/$)"& *&/)$+*$+$11!+$ +$1+,#,$ -#+*$+"# )-/(&/+1!)+"!-$A#/:!)ab?+j$+-/!-!>+

G_!5+1J'[1&0%0!&)07)1'+'?!.;?!j;!,"1'+#'!8!\;!1'*"&*9;!9$ 0#F()!"('+,#$ #"( )40,0"#$ #05!";!X+/+!E;!

f*IY%*/+!=6*1&#!0(*$*[1;!\#'L%!D!<;@;,;B?!!HOGV?!>>;!HFUT!8!%*I6*01&0%;!

GN!5+1J'[1&01%0! 7"H0'+)! K<#! %030$$*[1dM?! >;! HGE! 8! %*I6*01&0%c! 2"&)2;! >+,#$ #+"d?! >>;! EUH! 8!

%*I6*01&0%c!,)5'+);!K& (#!+$L DM?!>;!_E!8!%*I6*01&0%?!&+(+%!$+1!#/>3*#!09>+%*$*[1!(0!3#!(+$&'*1#!8!3#!

:6'*%>'6(01$*#;

GG!7"H0'+)?!K<#!%030$$*[1dM?!>;!EFO;

GO!5+1J'[1&0%0!,'-&%#;!K"3!>'+$0%+!(0!3#!(0J*1*$*[1!(03!,0'0$-+!#(/*1*%&'#&*2+M;!;)40,0"#$ '0@,(-./*0' (

!,(-!$"-!'#05 7(C#('*(D!"R.\!hHO_Ni!8(41*20'%*(#(!(0!.!5+'67#!hHOO_i?!>>;!UOaVH;



JO
S

É
 L

U
IS

 M
E

IL
Á

N
 G

IL

OPO

Derecho PUCP,  N° 66, 2011 / ISSN 0251-3420

$ +%/&,$/+ -J/,& #>+*$+!7&/,!/+ 1!+( &*!*+*$1+"# -/!-#$$ +)()+ 7!)$)+*$+
%/$%!/!"&' >+%$/7$""&' >+$M$"("&' +<+$B-& "&' ?

K&+1#)+!"-#)+)$+)(3)(,$ +$ +$1+"# -/!-#>+ &+$)-$+)$+$ "&$//!+$ +$1+!"-#+*$+
!*M(*&"!"&' ?+@#)+!"-#)+"# )$/0! +)(+& *&0&*(!1&*!*+<+)(+7( "&' +$ +$1+
"# -/!-#+"#,#+( !+( &*!*"$L#/+$)#+%($*$+$B&)-&/+( !+"#,( &"!3&1&*!*+
*$+1!+& 0!1&*$;+*$+( +!"-#+%/$%!/!-#/&#+#+*$1+*$+$M$"("&' +!1+"# -/!-#?+
D# )-&-(<$ +( !+%!/-$+$)$ "&!1+*$+!=($1>+"#,#+$B%/$)&' +*$+1!+0#1( -!*+
*$+1!+!*,& &)-/!"&' +=($>+"# +1!+*$1+"# -/!-&)-!>+"/$!+( + 2"1$#+*$+*$/$H
"8#)+<+#31&A!"&# $)?

K#+$)+%/$"&)#+5*$)& -$A/!/6+$1+"# -/!-#+<+"# )-/(&/+1!+7&""&' +M(/:*&"!+*$+
( #)+!"-#)+)$%!/!31$)+*$+J1+%#/+%1!()&31$)+/!;# $)+*$+M()-&"&!>+!+"(<#+)$/H
0&"&#+)$+%# $+1!+1$A&-&,!"&' +%/#"$)!1?+@#+=($+%/#"$*$+$)+$B!,& !/+)(+
7( "&' +$ +$1+"# -/!-#?+9 +( #)+"!)#)+)$+& )$/-! +$ +$1+%/#"$*&,&$ -#+
*$+%/$%!/!"&' >+=($+"(1,& !+$ +1!+!*M(*&"!"&' +<+)&A($+$ +1!+7#/,!1&;!H
"&' ?+c-/#)+%($*$ +!%!/$"$/+$ +1!+7!)$+*$+$M$"("&' +#+$ +1!+$B-& "&' +
*$1+"# -/!-#>+"(! *#+)$+-/!-!+*$+"# -/!-#)+!*,& &)-/!-&0#)?+91+$M$/"&"&#+
*$+1!)+%/$//#A!-&0!)+*$+1!+!*,& &)-/!"&' +)$+/$!1&;!+%#/+!"-#)+"(! *#+$1+
"# -/!-#+<!+)$+8!+%$/7$""&# !*#?

@#)+!"-#)+)$/F +&,%(A !31$)+*$+!"($/*#+"# +)(+ !-(/!1$;!+<+)(+7( "&' +
$ +$1+"# -/!-#h+%#/+$M$,%1#>+%!/!+1#)+!"-#)+%/$%!/!-#/&#)>+"#,#+!"-#)+*$+
-/F,&-$+=($+)# >+)$+-#,!/F+$ +"($ -!+)(+& "&*$ "&!+$ +$1+!"-#+*$7& &-&0#+
*$+ 1!+!*M(*&"!"&' ?+j(+$0$ -(!1+*$"1!/!"&' +*$+ (1&*!*+ 11$0!+"# )&A#+
1!+*$1+,&),#+"# -/!-#+<>+!*$,F)>+*!/F+1(A!/+!+1!+& *$, &;!"&' +*$+1#)+
*!V#)+<+%$/M(&"&#)b[>+%!/!+1#+=($+%#*/F +-$ $/)$+$ +"($ -!+!"-(!"&# $)+
=($+)$+8(3&$)$ +/$!1&;!*#?

II.7. Las prerrogativas de la administración
9 +1#)+"# -/!-#)+!*,& &)-/!-&0#)+)$+/$"# #"$ +%/$//#A!-&0!)+*$+ 1!+!*H
,& &)-/!"&' +%231&"!h+ & -$/%/$-!/1#)>+ /$)#10$/+ 1!)+*(*!)+=($+#7/$;"!+ )(+
"(,%1&,&$ -#>+,#*&7&"!/1#)+%#/+/!;# $)+*$+& -$/J)+%231&"#>+!"#/*!/+)(+
/$)#1("&' +<+*$-$/,& !/+1#)+$7$"-#)+*$+$)-!>+*$ -/#+*$+1#)+1:,&-$)+<+"# +
)(M$"&' +!+ 1#)+/$=(&)&-#)+<+$7$"-#)+)$V!1!*#)+$ +1!+ 1$<bN?+9)-!+%/$*$-$/H
,& !"&' + 1$A!1+$)+"1!0$?+K#+)$+-/!-!+*$+ 1!+ &,%#)&"&' +( &1!-$/!1+*$+ 1!+
!*,& &)-/!"&' +#+*$+( !+%/$0&)&' +)(/A&*!+$ +$1+%'"(+*$1+"# -/!-#?+91+"# H
-/!-&)-!+"# #"$+*$+! -$,! #+1#+=($+$)-F+*$-$/,& !*#+$ +1!+1$<+<+=($+
$)+*$+#31&A!*#+"(,%1&,&$ -#+%!/!+1!+!*,& &)-/!"&' +=($+"# -/!-!h+5@#)+
"# -/!-#)+*$3$/F +"(,%1&/)$+!+-$ #/+*$+)()+"1F()(1!)+)& +%$/M(&"&#+*$+1!)+
%/$//#A!-&0!)+$)-!31$"&*!)+%#/+1!+1$A&)1!"&' +!+7!0#/+*$+1!+4*,& &)-/!"&' +
L231&"!6bO?

OF!.'&L$63+!_T?H!(03!Xb5.\;

OH!.'&L$63+!HOV!(0!3#!<5Z\?!$+*1$*(01&0!$+1!03!TO?H!(0!3#!#1&0'*+'!Xb5<\;!

OE!.'&L$63+!HOU!(0!3#!<5Z\;
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9)!+%/$0&)&' +*$+1!+1$<+)(%$/!+1#)+& "# 0$ &$ -$)+*$+1!+& -$/%/$-!"&' +$BH
"1()&0!,$ -$+M(/&)%/(*$ "&!1+=($+8!+/$0$1!*#+( !+$B-/!#/*& !/&!+7& (/!+
M(/:*&"!+%!/!+!-$ *$/+!+1#)+& -$/$)$)+A$ $/!1$)+<+/$"# #"$/+1#)+*$/$"8#)+
*$1+%!/-&"(1!/+"# -/!-&)-!^+!):+)(%$/! +$1+!(-J -&"#+5"!11$M' +)& +)!1&*!6+*$+
1!+& -$/%/$-!"&' +"&0&1&)-!bW?

dF)+=($+*$+%/$//#A!-&0!)>+*$3$/:!+8!31!/)$+*$+%#-$)-!*$)+*$+1!+!*,& &)H
-/!"&' +M()-&7&"!31$)+%#/+$1+7& +!-/&3(&*#+=($+$)+$1+"! # +%!/!+,$*&/+)(+
$M$/"&"&#+$ +/$1!"&' +"# +1!+!*$"(!"&' +!1+C$/$"8#+<+%#/+$1+=($+$)+)()H
"$%-&31$+*$+"# -/#1+M(/&)*&""&# !1?+D#,#+)$+8!+*&"8#+1!%&*!/&!,$ -$+$ +
)$*$+M(*&"&!1>+51!)+%#-$)-!*$)+=($+1!+D# )-&-("&' +<+1!)+1$<$)+$ "#,&$ H
*! +!+1!+4*,& &)-/!"&' + #+)# +%/&0&1$A&#)>+)& #+& )-/(,$ -#)+ #/,!1$)+
%!/!+$1+"(,%1&,&$ -#+*$+)()+7& $)+<>+$ +*$7& &-&0!>+%!/!+1!+)!-&)7!""&' +*$+
1#)+& -$/$)$)+A$ $/!1$)6bP?

C$)*$+1!+%$/)%$"-&0!+"# )-&-("&# !1+*$1+& -$/J)+A$ $/!1+#+%231&"#+/$)(1-!+
*&)"(-&31$+=($+ )$!+ $"$)!/&!+ 1!+%/$//#A!-&0!+*$+ 1!+ & -$/%/$-!"&' +<+ /$H
)#1("&' +*$+*(*!)?+k!3/:!+=($+$ -/# "!/1!)+$ +( +!(-J -&"#+%/&0&1$A&#+
$ 1!;!*#+"# +$1+*$+1!+!(-#-(-$1!+*$+1!+!*,& &)-/!"&' >+( !+"# )-/(""&' +
*#"-/& !1+*&)"(-&31$bX?+

@!+,#*&7&"!"&' + )$+"#//$)%# *$+!+ 1#+=($+ -/!*&"&# !1,$ -$+ )$+"# #"$+
"#,#+),'"+'*++#+%-+$.*(%*&/%?+9 +$1+)(%($)-#+"# -/!"-(!1>+$)!+0& "(1!"&' +
)$+"# "/$-!+$ +$1+7& +$)%$"&!1+*$1+"#//$)%# *&$ -$+"# -/!-#>+<!+=($+*$+
#-/!+,! $/!+)$+*$) !-(/!1&;!/:!h+ #+)$+$)-!/:!+! -$+( !+,#*&7&"!"&' +*$1+
"# -/!-#>+)& #+! -$+( + ($0#+"# -/!-#+"# +0(1 $/!"&' +*$+1#)+%/& "&%&#)+
*$+%(31&"&*!*+<+"# "(//$ "&!bY?+

@!+!*,& &)-/!"&' + #+%($*$+/$ ( "&!/+!+1!+%#-$)-!*b]>+=($+)$+"#//$1!"&#H
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