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The recent attempt at constitutional reform to Colombia’s military jurisdiction: Context,
implications and perspectives for subsequent debates

Abstract

From an international perspective, there has been a tendency to try and restrict or even avoid the use of military tribunals
to prosecute members of the military or police responsible for serious human rights violations. Colombia has become a
part of this trend over the past few decades, particularly through its Constitutional Court jurisprudence and a handful of
legislative developments. However, Colombia’s Legislative Act 02 of 2012 interrupted this trend by attempting to amend
the country’s Constitution and extend the scope of military jurisdiction in Colombia, arguing that more confidence should
placed in Colombia’s military and police. Although Colombia’s Constitutional Court quickly declared this constitutional
reform unconstitutional due to some flaws in the congressional approval process, the substantial content and implica-
tions of this attempt at reform must be the starting point for subsequent debates about the benefits and scope of military
criminal justice reform.

Keywords: Military Jurisdiction, International Humanitarian Law, Human Rights Law, Constitutional Court, constitutional
reforms.

El intento de reciente reforma constitucional a la jurisdiccion militar en Colombia:
contexto, implicaciones y perspectivas para debates posteriores

Resumen

En el ambito internacional se ha venido consolidando una tendencia consistente en restringir o incluso prohibir el uso de
tribunales militares para la persecucion de miembros del ejército o de las fuerzas de policia que han sido responsables
por la comisién de graves violaciones a los derechos humanos. Durante las Gltimas décadas, Colombia habia hecho
parte de esta tendencia, especialmente a través de la jurisprudencia de la Corte Constitucional y de recientes reformas
legislativas. Sin embargo, con la expedicion del Acto legislativo 02 de 2012, ésta tendencia se vio interrumpida, ya que
con el argumento de generar certeza en las labores de las fuerzas militares y de policia, se procedidé a extender el ambi-
to de aplicacion de la justicia militar en Colombia. A pesar que éste intento de reforma constitucional fue rapidamente
declarado inconstitucional por la Corte Constitucional por vicios en su proceso de aprobacion en el Congreso de la Re-
publica, sus contenidos e implicaciones deberan ser tenidos en cuenta como punto de partida para futuras discusiones
en el tema.

Palabras clave: Jurisdiccion Penal Militar, Derecho Internacional Humanitario, Derecho Internacional de los Derechos
Humanos, Corte Constitucional, reformas constitucionales.

A tentativa da recente reforma constitucional a jurisdigao militar na Colombia: contexto,
implicagOes e perspectivas para debates posteriores

Resumo

No ambito internacional vem se consolidando uma tendéncia consistente em restringir ou inclusive proibir o uso de
tribunais militares para a persecucao de membros do exército ou das forgas de policia que tém sido responsaveis pela
comissao de graves violacoes aos direitos humanos. Durante as Ultimas décadas, a Coldmbia tinha feito parte desta
tendéncia, especialmente através da jurisprudéncia da Corte Constitucional e de recentes reformas legislativas. Porém,
com a expedicao do Ato Legislativo 02 de 2012, esta tendéncia se viu interrompida, ja que com o argumento de gerar
certeza nos trabalhos das forgas militares e de policia, se procedeu a estender o ambito de aplicacdo da justica militar
na Coldmbia. Apesar que esta tentativa de reforma constitucional tenha sido rapidamente declarada inconstitucional
pela Corte Constitucional por vicios em seu processo de aprovacao no Congresso da Republica, seus conteddos e impli-
cacgoes deverao ser levados em consideracao como ponto de partida para futuras discussoes no tema.

Palavras-chave: Jurisdicao Penal Militar, Direito Internacional Humanitario, Direito Internacional dos Direitos Humanos,
Corte Constitucional, reformas constitucionais.
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Introduction

In the last two decades, the discussion and
practice of international human rights law has
focused on preventing the impunity of actors
who have committed gross international human
rights violations and breached international hu-
manitarian law. This trend can be evidenced by
the creation of international ad hoc tribunals and
the International Criminal Court’s Rome Statute.
Military jurisdiction has been a particular focus
of debate in acts where questions of impunity
are atissue. It has historically been used during
military regimes across much of Africa, Asia, Eu-
rope and especially Latin America, but has also
functioned during democratic periods in these
regions and academics and advocates in the
field of international human rights have identi-
fied military jurisdiction as perpetuating abuse
and impunity.

Some of the most serious criticisms and con-
cerns of military tribunals have arisen from its
use of trying members of State led security for-
ces who have committed gross or serious hu-
man rights violations and/or breaches of Inter-
national Humanitarian Law. To some experts,
this practice is precisely “one of the greatest
sources of impunity in the world”*. This begs the
larger question of whether military jurisdiction
is compatible with the obligation under interna-
tional human rights law to administer justice for
victims of gross human rights violations.

1 Federico Andreu- Guzman. Military Jurisdiction and International Law:
Military Courts and Gross Human Rights Violations, vol 1 (Geneva:
International Commission of Jurists, 2004) at 12.

Conversely, there are strong advocates of the mi-
litary justice system, especially among military
personnel, who argue that the justification and
purpose of these military tribunals is to allow the
armed forces to deal with matters that pertain
directly to military discipline, efficiency and mo-
rale. For them, the raison d étre of the military
justice system is compatible, in principle, with
the normative requirements of international hu-
man rights and international humanitarian law.
However, military justice systems must not only
be compatible, but must also comply with the-
se international requirements. According to ad-
vocates of the military criminal justice system,
once this compliance has been achieved and
the military courts possess sufficient integrity,
independence and impartiality, then they should
be capable of trying grave offences committed
by military personnel, even for serious human
rights violations?.

Despite the lack of regulation on this particu-
lar issue by international human rights instru-
ments3, it is possible to identify a doctrinal and
jurisprudential trend developed by inter-govern-
mental human rights bodies that try to restrict or
even avoid the use of military courts to prosecute
military or police officers who have perpetrated
or aided and abetted in the commission of gross
human rights violations. The main argument by

2 A strong defense of military jurisdiction can be found in: Michael R. Gib-
son. International Human Rights Law and the Administration of justice
through Military Tribunals: Preserving utility while precluding impunity.
4 J. Int'1 & Int’l Rel. 1 (2008).

3 So far only two international instruments contain specific restrictions on
military jurisdiction with regard to gross human rights violations. They
are the United Nations Declaration on the Protection of All Persons
from Enforced Disappearance and the Inter-American Convention on
Forced Disappearance of Persons.
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these bodies is that when the conditions of im-
partiality and independence are not present in
the structure and operation of a military court
such that the verdict is sure to result in impu-
nity, the State inherently violates its obligations
to investigate, punish and provide truth and re-
parations to victims of atrocities under interna-
tional and human rights law. The discussion on
this point is whether military courts, depending
on their background and composition, could be
impartial and independent enough to avoid im-
punity and truly impart justice under the inter-
national standards for human rights violations.

Although there are strong advocates on both si-
des, it is possible to argue that the international
trend in this particular issue is addressed to limit
and restrain the scope of the military jurisdiction
for those types of violations. This tendency can
be evidenced both from a normative and prac-
tical point of view. From the practical side, the
growing number of countries in which military
jurisdiction is being reformed is encouraging.
In this sense, many countries have abolished
military courts in peacetime or have introduced
safeguards into their legislation in order to ensu-
re that gross human rights violations are remo-
ved from military jurisdiction*. From the norma-
tive side, the Special Rapporteur of the United

4 The last of those decisions was by the Supreme Court of Justice of the
United States of Mexico, which established in an Amparo de Revision
on August 21, 2012 that “if a military judge were to hear a criminal
case where the victim of a crime or offense was a civilian, it would
be exercising jurisdiction thereof, in contravention of Article 13 of the
Constitution”. Thus, all cases that have civilian victims must be tried
in ordinary courts. Amparo de Revisién 133/2012. “Inconstitucionali-
dad del articulo 57, fraccion Il, inciso a) del Cédigo de Justicia Militar
y legitimacion del ofendido y sus familiares para promover amparo”,
21/08/12, http://www2.scjn.gob.mx/AsuntosRelevantes/pagina/Segui-
mientoAsuntosRelevantesPub.aspx?1D=136182&SeguimientolD=478

Nations Sub- Commission on the Promotion and
Protection of Human Rights, with the support of
the Office of the High Commissioner for Human
Rights, has recently produced a set of Draft Prin-
ciples Governing the Administration of Justice
Through Military Tribunals® with the intention
that it be considered and adopted by the Human
Rights Council as a bulwark on this matter. Re-
garding the possibility of military courts trying
persons accused of serious human rights vio-
lations, the ninth principle of the draft establis-
hes that “[i]n all circumstances, the jurisdiction
of military courts should be set aside in favor of
the jurisdiction of the ordinary court to conduct
inquiries into serious human rights violations”®.

Until now, Colombia has served as a good exam-
ple of the restrictive trend on military jurisdiction
in the past few decades. After the enactment of
the Constitution of 1991, especially through the
use of Constitutional Court jurisprudence and
other regulatory developments, a normative fra-
mework was created to prevent military courts
from hearing and prosecuting perpetrators of
human rights violations. In the past few years,
the courts have increasingly supported this new
framework of prosecuting military officials for
human rights violations, which, as | argue fur-
ther on, has helped reduce the commission of
these serious crimes.

Nevertheless, this hopeful example against im-
punity and in favor of justice and human rights

5 Draft Principles Governing the Administration of Justice Through
Military Tribunals, 62d Sess., UN Doc. E/CN.4/2006/58 (January 13,
2006).

6 Id.
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was suddenly interrupted by a congressional
constitutional reform known as Legislative Act
02 of 2012. Fortunately, ten months after the
enactment of this reform, the Constitutional
Court in a controversial decision declared Legis-
lative Act 02 of 2012 unconstitutional based on
procedural errors during the legislative process’.

In light of this context, this paper seeks to tho-
roughly and critically analyze this frustrated at-
tempt by Colombia’s congress at constitutional
reform by addressing the political reasons be-
hind the reform’s creation as well as some legal
and constitutional arguments that are required
in order to understand the real implications and
perspectives of such a proposal. Accordingly,
this article aims to document the development
of an attempt by Colombia’s congress to cons-
titutionally reform the country’s military justice
system and serves as a starting point for future
congressional initiatives and further discussion
on the issue. With this in mind, the first section
of this paper shall focus on the context in which
the attempt of the constitutional reform took
place, explaining the developmental framework
and military criminal jurisdiction in Colombia be-
fore the constitutional reform. The second sec-
tion shall address the background, procedural
history, approval and some preliminary implica-
tions leading up to the point when Colombia’s
Constitutional court declared Legislative Act 02
of 2012 unconstitutional.

7 Corte Constitutional [C.C.] [Constitutional Court], October 23, 2013,
Sentencia C-740 de 2013.

I. MILITARY CRIMINAL JURISDICTION
IN COLOMBIA BEFORE THE ATTEMPT
AT CONSTITUTIONAL REFORM

A. Military jurisdiction under the 1991
Colombian Constitution and
Constitutional Court Jurisprudence

Military criminal jurisdiction has historically re-
ceived constitutional support in Colombia®. Arti-
cle 221 of the Colombian Constitution of 1991
established that “crimes committed by mem-
bers of the security forces on active duty and
in relation to the same service will be recogni-
zed by the martial courts or military tribunals,
in accordance with the provisions of the Military
Criminal Code™®. Article 221 and other related
constitutional provisions suggest that the mili-
tary jurisdiction in Colombia has five main fea-
tures: First, that the military courts belong to
the government® and not to the judicial branch;
Second, that military jurisdiction constitutes one
of the exceptions to the ordinary civil jurisdic-
tion; Third, that this military forum only applies
to active members of State led security forces

8 For more on the history of military jurisdiction in Colombia see Federico
Andreu- Guzman. Op Cit. p. 203.

9 CONSTITUCION POLITICA DE COLOMBIA [C.P] art. 221. Original
version.

10  The Colombian Constitution lists the organs that belong to the judicial
branch. The martial or military courts are not among this list .Their ab-
sence from this list has served as a sufficient argument for the Consti-
tutional Court to hold that the military jurisdiction thus does not belong
to the judicial branch but rather is seated within the executive branch.
Under this reasoning the Court has declared unconstitutional a law that
tried to make military courts part of the judicial branch, holding “...as
indisputable, then, that the military judges do not have to be part of the
judicial branch, this Court shall declare the law unconstitutional”. See:
Corte Constitutional [C.C.] [Constitutional Court], February 5,1996,
Sentencia C-037/96.
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and when their conduct is related to the service
of these forces; Fourth, that the military court’s
composition, procedures and rules are based on
the Military Criminal Code, which has the nature
of an ordinary law enacted by Congress and is
subordinate to the Constitution; and Fifth, that
military courts cannot investigate or try civilians,
even in a state of emergency*’.

When the Constitution was enacted in 1991, the
Military Criminal Code was included as a provi-
sion, which had been left over from Decree 2550
of 1988 and had therefore been enacted under
different principles and constitutional values*2.
The inclusion of this Military Criminal Code in
the new Constitution sparked a series of judicial
review actions of some the Code’s articles. The
Constitutional Court, as the new and competent
organ to hear and decide such matters, took a
restrictive approach towards the scope of the
military jurisdiction and held that military justice
should be harmonized with other principles, va-
lues and rights that coexisted in the new Consti-
tution. According to this reasoning, the Constitu-
tional Court held in Decision C-141 of 1995 that,

[TThe military jurisdiction cannot be unders-
tood, as it has been in the past, as an idea of
privilege, prerogative, perk or special grace for
the trial of members of the armed forces for
crimes committed against the civil population
during their service, under different legal or
material conditions, which occurred at a time

11 CONSTITUTION POLITICA DE COLOMBIA [C.P] art. 213.

12 Decree 2550 of 1988 was a provision created by the President with
special powers delegated by a law from the National Congress. See
D/L. 2250, diciembre 12, 1998, DIARIO OFICIAL [D.QO].

when any State led criminal prosecution only
resulted in impunity, as this would mean gran-
ting special treatment, contrary to the principle
of equality and the idea of justice®®.

One provision of the Military Criminal Code esta-
blished the possibility that the martial courts or
military tribunals could correspond to active duty
military or police personnel. Despite the silence
of the Constitution on this particular point, the
Constitutional Court declared this provision un-
constitutional because, according to the Court’s
decision, “there are no guarantees of indepen-
dence and impartiality in the duty to impart jus-
tice if those involved in the judging process are
active duty officers, as those officials have a re-
lationship of dependence and subordination, a
hierarchical link with the institution and especia-
lly with their superiors”4. Therefore, since this
ruling, all martial courts and military tribunals
were only to be composed of retired officials or
civilians. In the words of the Court:

[T]he social conflict situation faced by the coun-
try for the last several years places members of
the forces of public order [...] in a situation whe-
re they must participate in the different repres-
sive actions required to subdue the enemies of
the [institutional] order and, at the same time,
serve as judges of the excesses committed in
the course of those actions which constitute
crimes?®,

13  Corte Constitutional [C.C.] [Constitutional Court], March 29 1995, Sen-
tencia C- 141/95.

14 Id.

15 Id.
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Thus, it was clear that the Court had serious
concerns about the independence and impartia-
lity of the military courts in participating in the
conflict and their ability to subsequently conduct
due diligence in an any investigation and/or jud-
gment involving their own abuses.

B. Legislative Act 02 of 1995 and
Constitutional Court Decision
C-358/97

As an almost immediate reaction to this decision
and under pressure from military forces, Con-
gress enacted Legislative Act 02 of 1995¢. This
constitutional amendment! was passed just
nine months after the Court’s decision to restrict
military jurisdiction and through a dubious legis-
lative process?®® Article 221 of Colombia’s Cons-
titution was amended to read that:“[...] such
courts and tribunals will be integrated by active
duty or retired military personnel”. As a result,
military courts were exclusively comprised of mi-
litary officials.

16 L./A02, diciembre 21, 1995, DIARIO OFICIAL [D.O]

17  According to news reports from that time, high ranking military and na-
tional police officers and were in the Congress during the days when
the constitutional amendment was approved.

18  Congress used for this constitutional amendment the strategy of “joint
committees”, meaning that the senate and the chamber of representa-
tives gathered together to discuss and decide about a proposal avoid-
ing with that the ordinary legislative process that requires debates and
decisions in both chambers. The provision that allows this practice was
later declared unconstitutional by the Constitutional Court in the rul-
ing Number C-365 of 1996. With this same argument Legislative Act
02 of 1995 was then deemed unconstitutional but in a controversial
decision by the Constitutional Court the constitutional reform was de-
clared constitutional for the sake of the “judicial security”. See Corte
Constitutional [C.C.] [Constitutional Court], August 22, 1996, Sentencia
C-387/96.

Despite doubts about the legality of this reform,
it was evident it had occurred as part of a poli-
tical backlash to the Court’s 1995 decision in
C-141 to exclude military and police personnel
from holding positions of power in a martial
court or military tribunal. Despite congressional
enactment of Legislative Act 02 of 1995, the
Constitutional Court made another historic de-
cision involving military jurisdiction in Decision
C-358 of 1997%. In this case, a Colombian ci-
tizen claimed the unconstitutionality of a group
of Military Criminal Code provisions arguing that
the military and ordinary jurisdiction were une-
qual because some criminal offenses listed in
the Military Code had less severe sentences
than in the Ordinary Code. To resolve this issue,
the Court reiterated that military jurisdiction is
an exception to the constitutional principle of a
civilian trial judge (juez natural)?° and therefore
there is a limited role that military courts should
have in Colombia’s constitutional system.

Based on this thesis, the Court proceeded to
interpret the scope of Article 221 of the Cons-
titution and set forth two elements that must
be met before enacting military jurisdiction. The
first element is subjective and states that the
perpetrator must be a member of the armed for-
ces and in active duty. The second element is
more functional than subjective and states that

19  The Inter-American Commission of Human Rights has said that this
decision “constitutes a truly meritorious step by the State entity in
Colombia’s struggle toward full human rights protection”. IACHR, Third
Report on the Situation of Human Rights in Colombia. 1999, Chapter
V, p. 7.

20 To the Court this principle is part of the fundamental right to due pro-
cess established in Article 29 of the Constitution. See Corte Constitu-
tional [C.C.] [Constitutional Court], June 24, 1994, Sentencia T-295/94.
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the perpetrator’'s conduct must be “related to
the [military or police] service”. The term “ser-
vice” in this context, means “concrete activities
that are addressed to fulfill and accomplish the
military’s true purpose, such as defense of so-
vereignty, independence, territorial integrity and
national constitutional order. For the national
police “service” means maintaining the condi-
tions necessary for the exercise of rights and pu-
blic freedoms and peaceful coexistence”?..

The Court used these two elements to hold that,
the perpetrator must be an active member of
the military or police force and his/her conduct
must have a close and direct link with legitima-
te military and police activity in order for the
crime to fall under military jurisdiction. Hence,
the mere fact that the perpetrator is a mem-
ber of the military or police force is insufficient
to claim military court jurisdiction. Second, the
Court held that the link between the criminal
conduct and any military or police related activi-
ty is broken when the crime is unusually grave,
as in the case of crimes against humanity. In the
words of the Court:

A crime against humanity is so far removed
from the constitutional role of the military and
police force that it can never be legitimately
tied to military and/or police service, as the
mere commission of such crimes dissolves any
possible link between the agent’s conduct, his
discipline, and any inherent military or police

21  Corte Constitutional [C.C.] [Constitutional Court], August 5, 1997, Sen-
tencia C-358/97.

function, such that any such acts fall within the
purview of the ordinary courts?2,

Therefore, the Court declared Military Criminal
Code articles yielding milder sentences than
the Ordinary Code, as well as any other provi-
sion that granted any type of extension of mi-
litary jurisdiction to be unconstitutional. In this
respect, the Court held that going beyond the
conducts strictly related with the service of the
armed forces constitutes a violation of the limi-
tation that the Constitution’s constituents made
to the application of the military justice system
in Colombia.

C. Law 522 of 1999: The New
Military Code

Due to the large number of provisions decla-
red unconstitutional in the Military Code, the
Government proposed a new military code in a
bill sent before Congress. Although the bill took
into account the Constitutional Court’s prior hol-
dings, the final approved text did not clearly re-
flect these considerations.

For example, Article 3 of the bill sought to de-
fine the military and police conduct but exclu-
ded the Court's terminology about a broken
link between the criminal conduct and any mi-
litary or police related activity when the crime is
unusually grave. The bill stated that “any case of
torture, genocide, forced disappearance or any
other conduct that constitutes grave violations
of human rights, human dignity or sexual liberty

22 Id.
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could be considered related to military or police
service”?. Therefore, Congress decided to close
the spectrum and created an exhaustive list of
conducts in which the exclusion should be pre-
sumed, arguing that at the end of the day any
criminal conduct could be considered a violation
of human rights and therefore military jurisdic-
tion could practically be dismantled?*. Thus, in
Article 3 of Law 522 of 199925, the new Military
Criminal Code, allows “[...] any crimes of torture,
genocide and forced disappearance to be con-
sidered related to military and/or police service
as per the terms defined in covenants or interna-
tional treaties ratified by Colombia”.

In 2000, the Constitutional Court ruled on some
of the new Military Code’s articles, including Arti-
cle 3. In Decision C-878 of 2000, the Court con-
ditioned the constitutionality of the new Military
Code’s articles by ordering that they be interpre-
ted using the Court’s prior rulings, with particu-
lar attention to Decision C-358 of 1997, where
the Court reiterated the limited role of military
courts. The Court also conditioned Article 3’s
constitutionality by stating that “the crimes listed
therein are not the only criminal acts that have
been excluded from military jurisdiction, as any
such acts which could be considered openly con-
trary to the constitutional function of the armed
forces and the commission of such acts alone
breaks the functional nexus between the agent

23  Congreso de la Republica [National Congress], Gaceta del Congreso
[Congress Gazette], No. 26 of 1998.

24  Congreso de la Republica [National Congress], Gaceta del Congreso
[Congress Gazette], No. 484 of 1998.

25  L.522/99, August 13, 1999, DIARIO OFICIAL [D.O.]

and his service, such that the act shall be consi-
dered as excluded from the competence of this
special jurisdiction”?¢, Thus, the Court invoked
its earlier decisions and applied them to the new
Military Code. Unfortunately, this application did
not lead to a significant change in the number
cases involving military and police officers accu-
sed of human rights violations being brought be-
fore ordinary courts. Rather, all significant cases
still remained in the military jurisdiction.

D. Holdings from the Superior Council of
the Judicature on military jurisdiction

According the Inter-American Commission on
Human Rights (IACHR), several State entities
and institutions, such as the Superior Council of
the Judicature (Consejo Superior de la Judica-
tura), were responsible for ruling on the grave
crimes committed by military or police officers
whose cases remained in military courts?’.

According to Colombia’s Constitutional Article
256.6, the Superior Council of the Judicature re-
solves jurisdictional disputes or conflicts of com-
petence hailing from different jurisdictions. This
power, added to the functional autonomy of the
Council, created some difficulties and delays in
the adoption of the Constitutional Court’s deci-
sions?8. Rather, the Council continued to apply a

26  Corte Constitutional [C.C.] [Constitutional Court], July 12, 2000, Sen-
tencia C- 878/00

27  Inter-American Commission on Human Rights, Third Report on the
Situation of Human Rights in Colombia. 1999, Chapter V, p. 9.

28 Regarding this issue the IACHR stated in its report that “Tradition-
ally [the Superior Council of Judicature] sent almost all cases involv-
ing crimes allegedly committed by members of the security forces to
the military jurisdiction, without seriously analyzing the requirement of
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very broad interpretation of the elements of the
acts committed in relation to military service,
and thus the majority of cases involving military
and police and human rights violations were re-
ferred to military courts.

As a result, the Constitutional Court on occasion
used its discretional power to revise judicial de-
cisions of the writ of protection for fundamental
rights (accion de tutela) and review the Council’s
decisions on jurisdictional disputes related to
the military jurisdiction to ensure the adoption
of the Court’s doctrine. The most famous of tho-
se cases, Decision SU-1184 of 2001 addres-
ses the alleged links between the paramilitary
groups and the military officials, including a Co-
lombian Army General.

Decision SU-1184 of 2001 refers to a writ of
right (accion de tutela) against a Council deci-
sion involving a conflict of jurisdiction matter
between the military courts and ordinary juris-
diction to prosecute the army commanders sta-
tioned in the territory where a paramilitary mas-
sacre of 49 people occurred in 1997 in Mapiri-
pan, Meta, Colombia. In its revised decision, the
Superior Council determined that the omissions
of these officials were related to the service and
functions of the armed forces and therefore fell
under military jurisdiction.

The Constitutional Court repealed the Council’'s
decision and based its reasoning on the “gua-

connection to service. The tribunal also resisted with vehemence any
suggestion that the military jurisdiction should not receive cases involv-
ing crimes against humanity or other particularly serious human rights
violations. The tribunal at one point stated that any such suggestion
formed part of a “pseudo- Marxist” current of thought”. Idem. P. 7.

rantor position” which holds that military offi-
cials have an obligation to prevent the com-
mission of grave human rights violations in the
territory where they are stationed, particularly
when there is a high indication that the com-
mission of such crimes will occur. From there,
the Court analyzed the possible link between
the omissions of these officials and their official
role and function as granted to them under the
Constitution and concluded that “only if there is
no doubt about the relation between the [mili-
tary] service and the act subject to investigation,
is it then possible to assign competence to the
military criminal jurisdiction”2°. Therefore, in this
case, the Court found reason to doubt the link
and ordered the Council to refer the case to the
ordinary system, in accordance with the Court’s
analysis and holding.

Initially, the Superior Council refused to adopt
the Constitutional Court’s holdings in these ty-
pes of cases. However, in 2006, the Council be-
gan to accept and apply the Court’s decisions
to the extent they involved issues of military ju-
risdiction. The following is one of a number of
Court decisions®® adopted by the Superior Coun-
cil*L. In 2006, in a complex case involving the
murder of ten police officers and one civilian
by a group of army soldiers during a drug tra-

29 Id.

30 See also: Corte Constitutional [C.C.] [Constitutional Court], August 21,
2002, Sentencia T-677 of 2002.

31  “ The Constitutional Court and the Superior Council of the Judicature
have clarified that the military courts do not have jurisdiction when
members of the State’s security forces engage in acts that are per-
mitted to them under the constitutional functions of the forces (such
as unlawful killings) and that where there is doubt, civilian jurisdiction
should apply”
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fficking operation in Valle del Cauca, the Supe-
rior Council decided to confer jurisdiction to the
ordinary authorities because “according to the
facts, there are doubts that prohibit the clear
determination of whether the death of the ten
police officers and one civilian was caused by a
fatal mistake, or on the contrary, caused inten-
tionally by military officials”®2. Thus, from 2006
onward, the Council’s willingness to incorporate
and accept of the Constitutional Court’s juris-
prudence in cases involving the scope of military
jurisdiction marked a clear turning point in favor
of constitutional doctrine.

E. Colombia’s “false positive”
phenomenon and the military forum

Likewise in 2006, attending to suspicions about
the increase of civilian deaths at the hands mi-
litary forces (which would later infamously beco-
me known as the “false positives” scandal) and
in response to international pressure on these
issues,®® the Uribe administration made a deci-
sion that heavily impacted the development of
the military jurisdiction in the years to come. In
June of that year, Colombia’s Defense Minister
and it's Attorney General signed a memoran-
dum of agreement entitled “Support for Military

32 Consejo Superior de la Judicatura [Superior Council of Judicature],
Sala Jurisdiccional- Disciplinaria, August 14, 2006, Expediente
11001010200020060112100.

33 According to some public media outlets, the Government made this
decision under international pressure, especially by NGOs and inter-
national governments that had expressed their concern about the pos-
sibility that the war against the guerilla groups was not “transparent”
enough and was in fact acting as a shield for military and police in-
volved in the commission human rights violations. http://www.semana.
com/politica/articulo/fuero-militar-enredo-alvaro-uribe/255288-3

Criminal Justice”®* in which the parties agreed
that: (i) in all cases of deaths arising from to the
actions of the armed forces, inspection of the
crime scene and gathering of evidence shall
be conducted exclusively by members of the
CTI (Cuerpo Técnico de Investigacion) which is
a group technical investigators who answer so-
lely to the Attorney General’s Office, as opposed
to the police; and (ii) all evidence recovered by
these CTI investigators shall be delivered to an
ordinary prosecutor who will decide if they have
jurisdiction over each of the cases or if the ele-
ments for military jurisdiction are met and the-
refore the case should be transferred to a mi-
litary court. Put into practice, these two factors
allowed the ordinary jurisdiction to be the first to
receive all cases related with military personnel
and to keep the cases that it felt did not fulfill the
elements of military jurisdiction; this was done
without the need for any decision by the Supe-
rior Council of Judicature.

At the end of 2008 the “false positives” scandal
broke. The term “false positives” referred to the
practice of some members of Colombia’s na-
tional security forces “carrying out a significant
number of premeditated civilian murders and
fraudulently presenting these civilians as hav-
ing been killed in combat”®. Despite the emer-
gence of this scandal in 2008, the practice was

34 Ministerio de Defensa Nacional y Fiscalia General de la Nacion,
“Apoyo a la Justicia Penal Militar”, http://www.cgfm.mil.co/CGFM-
Portal/Cgfm_files/Media/File/Circulares%200ADYA/Circular-No.%20
433-CGFM-CGING-INGDA-743-29-JUN-2006.PDF

35  Philip Alston, “Report of the Special Rapporteur on extrajudicial, sum-
mary or arbitrary executions- Mission to Colombia”, A/HRC/14/24Add.2
(March 31, 2010), http://daccess-dds-ny.un.org/doc/UNDOC/GEN/
G10/132/35/PDF/G1013235.pdf?OpenElement
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not new among Colombia’s security forces®® and
it was clear by then that multiple military units
around the country were involved®. This scandal
combined with the media’s coverage on impuni-
ty associated with trying these national security
forces in a military court severely blemished the
military and police’s image and placed doubt
among international human rights organizations
about the legitimacy and competence of Colom-
bian’s disciplinary authorities and it's military
jurisdiction.

After his visit to Colombia is 2010, the former
UN Special Rapporteur on Extrajudicial, Sum-
mary or Arbitrary Executions stated that despite
clear judicial rulings by the Constitutional Court
and the Superior Council of Judicature®® and
the memorandum of understanding between
the Defense Ministry and the Office of the Attor-
ney General too many cases of unlawful killings,
among other human rights violations, continued
to be heard in military courts and thus “[t]he
most significant obstacle to effective prosecu-
tion of extrajudicial executions committed by
members of the military and police forces is the
continuing jurisdictional conflicts between these
two systems and the failure by military judges

36  The first documented “false positive” case was in 1984 in the Colom-
bian department of Antioquia. The U.S. Embassy in Colombia has pos-
sessed knowledge about this practice since 1990, thus, it is arguable
whether the occurrence of “false positives” is a new phenomenon in
Colombia. See  http://www.eltiempo.com/justicia/ARTICULO-WEB-
NEW_NOTA_INTERIOR-10801885.html

37  Philip Alston, Op. Cit.

38 Consejo Superior de la Judicatura [Superior Council of Judica-
ture], Sala Jurisdiccional- Disciplinaria, July 30, 2011, Expediente
11001010200020110125700.

to transfer these cases to the civilian justice
system”3°,

It was precisely during the “false positive” scan-
dal that Congress addressed a new bill which
proposed a new Military Criminal Code. In Au-
gust 2010, after some presidential objection to
the congressionally approved text, which had the
support of the Constitutional Court*°, Congress
enacted Law 1407 of 2010 as the new Military
Criminal Code. In passing this new law, it was
clear that Congress and especially the Govern-
ment, presumably highly affected by the “false
positives” scandal, sought to further restrict the
scope of military jurisdiction, as this new code
adopted the Constitutional Court’s prior hol-
dings and expanded the list of conducts that de
iure cannot be considered as being related to
military and/or police service, specifically:

[...]Jcrimes of torture, genocide, enforced disap-
pearance, crimes against humanity or those
[acts] which violate international humanita-
rian law in the terms defined by international
conventions and treaties ratified by Colombia,
or any conduct which is openly contrary to the
constitutional role of the military or police for-
ces and that by their mere commission break
the functional connection between the officer
and his military or police service®.

39  Philip Alston, “Report of the Special Rapporteur on extrajudicial, sum-
mary or arbitrary executions- Mission to Colombia”, A/HRC/14/24Add.2
(March 31, 2010), http://daccess-dds-ny.un.org/doc/UNDOC/GEN/
G10/132/35/PDF/G1013235.pdf?OpenElement

40 Corte Constitutional [C.C.] [Constitutional Court], August 21, 2002,
Sentencia T-677 of 2002 and Corte Constitutional [C.C.] [Constitutional
Court], May 28, 2008, Sentencia C-533/08.

41 L. 1407/10, August 17, 2010, DIARIO OFICIAL [D.O.]. Article 3°.
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Hence, the Constitutional Court’s prior holdings
about the functional element of the perpetrator’s
conduct being “related to the [military or police]
service” was recognized and expressly incorpo-
rated into this new Military Criminal Code.

F. Military jurisdiction before the
attempt at constitutional reform

In summary, because this new law incorporated
of the holdings from Colombia’s highest courts*?
and was influenced by international tribunals?,
military jurisdiction could be defined at this
point by the following features: (i) the military
jurisdiction and subject matter are considered
restricted and exceptional; (ii) the crime must
have been committed by a member of the mili-
tary or police force on active duty (the subjective
element) and in close and direct relation with
military or police service as enshrined in the
constitution (the functional element); (iii) if the
link between the criminal conduct and any mili-
tary or police related activity is broken when the
crime is unusually grave, as in cases of torture,
genocide, forced disappearance, crimes against
humanity or when the crime violates internatio-
nal humanitarian law as set forth in internatio-
nal conventions and treaties ratified by Colom-
bia, then that case will be subject to ordinary ju-
risdiction. This list of cases is not exhaustive; (iv)
the inspection of the crime scene and the gathe-

42 At this time, in conformance with Constitutional Court and Superior
Council of Judicature jurisprudence, the Supreme Court, as the highest
court of the ordinary jurisdiction, adopted the same doctrine regarding
military jurisdiction. See Corte Suprema de Justicia [C.S.J] [Supreme
Court of Justice], marzo 23, 2011, Casacion 35.099.

43 Regarding the influence of international tribunals, especially the Inter-
American Court of Human Rights, see Section 3.3 of this paper.

ring of evidence must be executed exclusively by
the investigative division (known in Colombia as
the CTI) of the Attorney General “s Office; (v) all
cases and evidence must be sent first to the or-
dinary jurisdiction and only if the facts meet the
elements of the military forum can the case be
transferred to a military court; and (vi) in there
is any doubt about the subjective or functional
element then the case should remain in the or-
dinary jurisdiction. The above requirements can
be schematized in the following flowchart:

Judicial process prior to the Constitutional Reform

‘ Any Crime Committed by Colombia’s National Security Forces (e.g. Police, Military, etc.) l

Evidenced is gathered by the CTI
Evidence Presented to Attorney General’s Office
‘ Preliminz
~—Investiga
¥ I Stage
Not an active member AND/OR Conduct related with the service
| conduct not related with the service AND active member
v
Art. 3. MCC. “Any case A4 ¢ |
in f v
‘ Ordinary Justice ‘ Military Justice ‘

vi national
humanitarian law in $ \L v
the terms defined by —
international
conventions and Competence Disputed by
treaties ratified by a Military/Ordinary Authority
Colombia, or any
conduct which is
openlycontrary tothe |
constitutional role of
the military or police . - :
forces and that by Superior Council of the Judicature
their mere commission
break the functional |
connection between
the officer and his
service ” v

Ordinary Judge Military Judge L Trial

Stage
v v
l Apply Criminal Code l Apply Military Criminal Code
& : Tendency

The above framework shows a strong normative
trend to limit and restrict the scope of the mili-
tary forum in favor of ordinary jurisdiction. This
trend can also be evidenced by the Superior
Council of Judicature and military authorities
taking the initiative to refer more cases to the
ordinary jurisdiction:
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Source: Ministry of National Defense, (February, 2012),
quoted in: Vicepresidencia de la Republica de Colombia,
Avances de Colombia en materia de Derechos Humanos
(Bogota: Vicepresidencia de la Republica, 2012) at 30.

Due to this trend, for the first time in the republi-
can history of Colombia, civil courts were being
presented with crimes that exceeded the cons-
titutional functions assigned to the military and
police forces during the armed conflict. Many of
these crimes involved human rights violations,
thus the civil courts sentenced military and police
personnel for exploiting their role as armed State
actors and for violating International Humanita-
rian Law and international human rights law. For
instance, as detailed in the chart below, of the
1,708 cases of alleged homicide by State military
and police, 195 have resulted in convictions.

Cases for homicides attributed to members of
the security forces and investigated by the Attor-
ney General’s Office.

Total Civil Court Cases of alleged homicide in-
) . . 1708
volving State military and police
Open Cases 1596
e Cases under preliminary investigation| 920
e Cases under investigation 676
Individuals involved 4375
Members of the Military or Police 4112
Individuals accused
e By formal indictment (known in the prior | 1863
criminal code as a resolucidn de acusacion.) | 1658
e By formal indictment (known in the cur-
rent criminal code as a formulacién de| 205
acusacion)

YEAR 2010 2011 Cases at trial stage 100
Number of cases referred by deci- No. of Convictions 195
sion of a military jurisdictional au- | 140 249 e In Ordinary Courts 120
thority e Cases where the defendant plead guilty 75
Number of cases referred by the 3 ) )
decision of the Superior Council of | 91 79 Source: General Attorney s Office, data until March 31
Judicature of 2012, quoted by Todd Howland. Panel Constitucion y
TOTAL 231 328 Fuero Penal Militar (Bogota: Oficina del Alto Comisiona-

do de las Naciones Unidas para los Derechos Humanos,
2012) at 11.

According to national and international human
rights defenders**, the effective prosecution of
military and police officials in Colombia’s ordi-
nary courts have had a dissuasive effect on the
commission of “false positives” homicide.

Cases of alleged homicide by Military and Police
which have been
assigned to the Attorney General’s Office

500 A
400 / \
/ \
/[ \
100 /

Source: General Attorney s Office, data until March 31
of 2012, quoted by Todd Howland. Panel Constitucion y
Fuero Penal Militar (Bogota: Oficina del Alto Comisiona-
do de las Naciones Unidas para los Derechos Humanos,

2012) at 10.

In conclusion, prior to the attempt at constitu-
tional reform, Colombia had a normative fra-
mework, which followed the international trend
of requiring serious human rights violations to

44  Todd Howland, Panel Constitucién y Fuero Militar, August 30, 2012,
p. 11, http://www.hchr.org.co/publico/pronunciamientos/ponencias/
po144.pdf
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be prosecuted in ordinary courts as opposed to
military tribunals.

Il. THE ATTEMPT AT CONSTITUTIONAL
REFORM TO MILITARY CRIMINAL
JURISDICTION: LEGISLATIVE ACT 02
OF 2012

A. Background and justification of the
proposed reform

The framework discussed in the last section and
its practical effects bewildered the Colombian
military and State police. Some of them read this
situation as a new phase of a war to be waged in
Colombia’s courts or a so-called guerra juridica
initiated by international and domestic human
rights organizations, whom they alleged to be
working with insurgents in order to interrupt and
demoralize the efforts of State security forces
through the use of international and national le-
gal mechanisms®. In fact, this hypothesis was
widely shared among the high-ranking officers,
especially in the military, who felt that the strate-
gy was part of the broader “political war”46.

45  This situation was evidenced in a 2012 OHCHR report on Colombia
which stated that “The High Commissioner is seriously concerned
by assertions by senior military officers that members of the Attorney
General’s Office and judicature are “infiltrated” guerrilla members
of leftists using their powers to politically persecute members of the
Armed Forces”. OHCHR, Annual Report of the United Nations High
Commissioner for Human Rights, 2012, A/HRC/22/17/Add.3 Present-
ed on January 7, 2013. p.16, http://www.hchr.org.co/documentosein-
formes/informes/altocomisionado/informe2012en.pdf

46  Vice Admiral Edgar Cely, Commander of the Military Forces at that time
said in an interview that “[T]here is a political war that is being used to
question [the country’s defense] system. It has been traditionally used
by the FARC. It is so real that there are schools in Taiwan where this is
taught. The political war has a component that is legal war”. http:/m.
elespectador.com/impreso/judicial/articuloimpreso140030-si-hay-
guerra-juridica

To the Colombian government and it's military
commanders, the most disturbing issue was the
impact of this guerra juridica on the operability
of the armed forces by delegitimizing these two
major State-led institutions historically entrusted
with protecting and defending the country. This
concern was significant in two different ways:
First, there was concern about the number of
soldiers and police officers that were having to
be removed from the battlefield in order to at-
tend new judicial proceedings. This number in-
cluded not only individuals who had been arres-
ted, incarcerated and named as defendants
during the development of those trials, but also
individuals who had to appear as witnesses. Se-
cond, there was a concern about how the new
rules, jurisdiction and standards governing mili-
tary operations had spawned a lack of initiative
or even inactivity among the military units and
its Commanders. This concern among military
personal was so prevalent that by 2010, 85%
of 5,000 soldiers surveyed, answered that their
main fear was being incarcerated for participa-
ting in combat actions against guerrilla groups®’.

Due to the seriousness of the situation, the
Minister of Defense formed a high profile Advi-
sory Commission to work on possible solutions
to these issues. Three former Presidents of the
Constitutional Court, two retired Generals and
one former Vice-Minister of Justice sat on the
Commission. According to the Commission, the
main problem was the lack of legal certainty
that State security forces had in their ordinary

47  La pazy la fuerza publica... jarrr!, Revista Semana, edicion 1586, 22
September, 2012, p. 38-39, http://m.semana.com/nacion/articulo/la-
paz-fuerza-publica-arrr/265181-3

Revista de Derecho Publico N.° 33 - ISSN 1909-7778 - Julio - Diciembre de 2014 - Universidad de los Andes - Facultad de Derecho




duties. The Commission evidenced the effects
of this “legal insecurity” in three particular situa-
tions. First, the currently legal framework, espe-
cially the 2006 agreement and the new Military
Criminal Code, had caused the military forum
to practically disappear as ordinary courts were
now hearing all cases related with military per-
sonnel; second, ordinary authorities were arres-
ting and imprisoning military personnel for long
periods of time without a conviction; and third,
ordinary judicial authorities were employing hu-
man rights law standards to judge military per-
sonnel for conduct in the context of an armed
conflict, but ignoring the content of International
Humanitarian Law (IHL). This last situation im-
plied that military members feared they would
be criminally investigated and convicted by an
ordinary court even if they had lawfully killed
enemy combatants under the confines of IHL.

Based on these three situations, the Advisory
Commission determined that “a comprehen-
sive reform of the Colombia’s military justice
system”*®was needed. Therefore, in March 2012,
the Commission suggested the need to under-
take a constitutional reform, particularly through
the amendment of constitutional articles 116,
152 and 221. In response to military complaints
about “ambiguities” between the competence of
the military and the ordinary jurisdiction to hear
such cases, the text of the newly proposed article
221 maintained the original text of article 221 of

48 Fuero militar no provocara impunidad: Presidente de Comision.
Periddico El Tiempo, February 25, 2012. http://www.eltiempo.com/jus-
ticia/ARTICULO-WEB-NEW_NOTA_INTERIOR-11221141.html

the Constitution*®, but added a list of conducts,
such as crimes against humanity, genocide, en-
forced disappearances, torture, extrajudicial exe-
cution, enforced displacement, rape and other
sexual abuses, acts of terror against the civil po-
pulation and underage recruitment, that are de
iure excluded from the military jurisdiction and
therefore must be recognized and judged in the
ordinary jurisdiction. This list is exhaustive and
thus these are the only acts perpetrated by mili-
tary officials that the ordinary jurisdiction should
recognize. The text also added that if there is any
doubt about the possible commission of these
crimes, a new commission composed of military
and civilians, and no one from the Superior Coun-
cil of Judicature, must initially decide on the ju-
risdiction of the case. In such cases, the Military
Justice officers may gather and collect evidence
from the crime scene, but such evidence shall
only be used to resolve questions about which
court (military or ordinary) is the most competent
to try the dispute.

The Advisory Commission also suggested that
all cases involving operations that took place
during the armed conflict must “always” apply
IHL as a substantive legal framework, and su-
ggested the creation of a new type of criminal
court known as a Penal Guarantees Court (Tri-
bunal de Garantias Penales). This court would
ensure the accused military official’s rights were
not violated during the discovery phase of a cri-
minal trial before an ordinary or military court.

49  The original text of Article 221 states “crimes committed by members of
the security forces on active duty and in relation to the same service will
be recognized by the martial courts or military tribunals, in accordance
with the provisions of the Military Criminal Code.”
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B. Process and approval of the
Constitutional reform

The Minister of Defense and the Minister of Jus-
tice approved the Advisory Commission’s con-
clusions and on March 16, 2012, presented a
bill before Congress to amend articles 116, 152
and 221 of Colombia’s Constitution to reflect
the Commission’s proposals®. A memorandum
by the Minister of Defense explaining the propo-
sal stated that “the legal insecurity is a source of
concern for the members of the Military Forces
and the National Police. It is therefore necessary
to have a legal framework that allows them to
act effectively and without hesitation against
threats that undermine the constitutional order
and threats against citizens”®%. Thus, from the
Government’s standpoint there was clear justifi-
cation for the reform.

In Congress, the reform was also well received
by a government coalition of political parties ca-
lled “National Unity” which included the majority
of members from both congressional chambers.
Only the minority parties, such as the Polo De-
mocratico Alternativo®?, a left-leaning party and
isolated members of other parties rejected the
proposal. The bill passed by an overwhelming
average of 91% of the votes required®® and the

50 Congreso de la Republica [National Congress], Gaceta del Congreso
[Congress Gazette], No. 70 March 16, 2012.

51 Id.

52 Reina Lucia Valencia, No se necesita ninguna reforma el fuero
militar. March 14, 2012. http://www.polodemocratico.net/index.
php?option=com_content&view=article&id=2201:no-se-necesita-nin-
guna-reforma-al-fuero-militar&catid=64:nacionales&ltemid=48

53 Proyecto Congreso Visible, Universidad de Los Andes, http://

twelve debates that required this type of Cons-
titutional reform were made in an expeditious
manner®%,

The main discussion by Congress concerned the
list of the crimes that would be excluded from
military jurisdiction. The bill had proposed that
crimes against humanity, genocide, enforced di-
sappearances, torture, extrajudicial execution,
enforced displacement, rape and other sexual
abuses, acts of terror against the civil population
and underage recruitment be excluded from mi-
litary jurisdiction. However, during the legislative
review process, the House of Representatives
approved a shorter list comprised only of crimes
against humanity, enforced disappearances
and genocide®®. The Senate, on the other hand,
maintained the original list despite objections by
some minority members to leave the list open
for further legislation®®.

For members of the military and State police,
the amendment of this list was one of the most
important points of the reform. Many high ran-
king military officers where present during the
approval process and, as was to be expected,
Congress received a great deal of pressure from
them to reduce the number of crimes excluded

www.congresovisible.org/proyectos-de-ley/por-el-cual-se-
reforman/6586/#tab=1

541d. It only took 9 months to enact the reform.

55 Congreso de la Republica [National Congress], Gaceta del Congreso
[Congressional Gazette], No. 706, October 19, 2012

56 Plantean revolcén a proyecto de fuero militar para evitar impunidad,
Periodico El Espectador, December 11, 2012, http://www.elespecta-
dor.com/noticias/politica/articulo-391821-plantean-revolcon-proyecto-
de-fuero-militar-evitar-impunidad
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from military jurisdiction. The influence of these
Commanders over the legislators put the Presi-
dent of the Senate between a rock and a hard
place. At that time he publicly stated that if he
were to add more crimes to the list, then the Ge-
nerals would view him as an adversary; but if he
were to remove crimes from the list then he’d be
seen as being against human rights °’.

Despite overwhelming Congressional approval
of the bill, national and international civil society
organizations expressed significant opposition
to the amendment process. Two hundred and
twenty social organizations, including victims
and human rights associations, sent a letter
to Uribe’s successor, President Santos and all
the members of Congress requesting the with-
drawal of the reform bill. According to the letter,
such a reform would expand the scope of the
military forum and therefore result in impunity
for military and State police accused of human
rights violations®®. Colombian academics, such
as Professor Yesid Reyes Alvarado®®, Professor
Gustavo Gallon® and Professor Rodrigo Uprimny
Yepes also publicly expressed their opposition
to the bill’'s proposal for Constitutional reform.

57  Piden claridad al Gobierno frente a delitos a castigar en fuero militar.
Periodico El Espectador, November 15, 2012, http://www.elespecta-
dor.com/noticias/politica/articulo-387179-piden-claridad-al-gobierno-
frente-delitos-castigar-fuero-militar

58 No a la ampliacion del fuero militar, Periddico EI Espectador, Novem-
ber 15, 2012, http://www.elespectador.com/noticias/politica/articulo-
387307-no-ampliacion-del-fuero-militar

59  Yesid Reyez Alvarado, El nuevo fuero penal militar, Periédico El Es-
pectador, December 20, 2012, http://www.elespectador.com/opinion/
columna-393572-el-nuevo-fuero-penal-militar

60 Gustavo Gallén, Santo Domingo y Fuero Militar, Periédico El Espe-
ctador, December 26, 2012, http://www.elespectador.com/opinion/
columna-394179-santo-domingo-y-fuero-militar

Professor Uprimny Yepes suggested in several
articles®® that the reform should be withdrawn
not only because was it unnecessary but becau-
se it was openly unacceptable both in relation
to Colombia’s fulfillment of international human
rights obligations and contrary to the purpose of
strengthening Colombia’s security forces, as it
could plant seeds of doubt in international tribu-
nals about Colombian’s disciplinary authorities
and it's military jurisdiction .

International critics, however, presented the
most radical and almost unanimous opposition
to the proposal. Critiques came from internatio-
nal institutions and international NGOs alike,
with Human Rights Watch (HRW) taking the most
active role in publicly opposing the reform. In
October 2012, HRW’s Executive Director for the
Americas division wrote a public letter to Presi-
dent Santos expressing the organization’s “deep
concern” about the constitutional reform, stating
that that the “legal insecurity” argument used to
support the amendment was itself a “myth”2. In
an effort to debunk this “myth”, the letter cited
several reports by Colombia’s Defense Minister
dating back to 2009 that listed Colombian se-
curity forces as having killed 1,964 members of
the guerrillas and paramilitary successor groups
in combat. These high numbers of killings clearly
showed that Colombia’s military had no qualms
about continuing to take down enemy comba-

61  Rodrigo Uprimny Yépez, Comentarios Dejusticia a la Reforma Constitu-
tional al Fuero Militar, December 10, 2012, http://www.dejusticia.org/in-
dex.php?modo=interna&tema=estado_de_derecho&publicacion=1395

62 José Miguel Vivanco, Open letter to President Juan Manuel Santos
Against the Reform to the Military Forum, October 25, 2012, http:/
www.hrw.org/es/news/2012/10/25/colombia-carta-al-presidente-san-
tos-criticando-ampliaci-n-del-fuero-militar
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tants, despite any opaqueness in the law. Accor-
ding to the letter, if the Government’s hypothesis
was correct, then hundreds if not thousands of
military personnel would be under investigation
by the Attorney General “s Office for alleged ex-
trajudicial execution. In fact, argued HRW, the
Attorney General’s Office had only opened 22
investigations involving army members for pre-
sumed extrajudicial executions committed bet-
ween 2009 and August, 2012. Along this line of
reasoning, the letter concluded with,

Colombia s military is not afflicted with “legal
insecurity”. If military members fear prose-
cution for lawfully killing, then the Minister of
Defense should review its training programs in
order to correct this misperception. And if your
administration is concerned with accelerating
investigations of military abuses, it should
strengthen the civilian justice system. But it
would be a mistake to deliver an unpreceden-
ted blow to the rule of law in order to fix a pro-
blem that does not exist®.

Thus, according to HRW the reform was unneces-
sary and unjustified because the bedrock of the
reform did not have any real or factual support.

From international institutions, critics of the
reform came mainly from human rights treaty-
bodies. For example, Todd Howland, represen-
tative for the UN High Commissioner or Human
Rights in Colombia, expressed his organization’s
opposition to the proposal®®. In doing so, the

63 Id.

64  Todd Howland, Panel Constitution y Fuero Militar, August 30, 2012,
p. 11, http://www.hchr.org.co/publico/pronunciamientos/ponencias/
po144.pdf

representative argued that the reform was not
required to overcome the difficulties involved
in the military’s liability for human rights viola-
tions and moreover the reform served as a step
backward in the operation and functioning of
the administration of justice in the country. Mr.
Howland argued that the normative measures
adopted and employed since 2008 were ade-
quate in controlling and dissuading the military
from committing human rights violations and
the extrajudicial executions of civilians, such as
those seen in the “false positives” scandal. Mr.
Howland was emphatic in stating that the idea
of “legal insecurity”, was “wrongful and must be
corrected. No soldier is going to prison for com-
bating the guerrillas within the framework of the
International Humanitarian Law. Our office has
not found any case in which that has occurred”®®.
His arguments, although compelling, were disre-
garded by the Colombian government.

The Special Procedures mandate-holders of
the Human Rights Council agreed with Mr.
Howland’s analysis and also wrote an open let-
ter to Colombia’s government and congressional
representatives expressing their concern about
the possible adoption of the reform and called
for the bill’s withdrawal®. To the mandate-hol-
ders, this proposal could seriously undermine
the administration of justice in cases of alle-
ged violations of human rights and internatio-
nal humanitarian law, including serious crimes

65 Id.

66 Open letter by Special Procedures mandate-holders of the Human
Rights Council to the Colombian government and its congressional
representatives, October 22, 2012, http://www.ohchr.org/EN/NewsEv-
ents/Pages/DisplayNews.aspx?News|D=12683&LangID=E
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committed by military or police forces. The letter
stated that “such a reform would represent a
historic setback to the progress achieved by the
State of Colombia in the fight against impunity
and respect and guarantee of human rights”®".

Finally, the Inter-American Commission on Hu-
man Rights made an in loco visit to Colombia in
December 2012 and in its preliminary observa-
tion®® affirmed that if the draft of the constitutio-
nal reform was approved the Commission would
consider several of its provisions to be incompa-
tible with the American Convention on Human
Rights. In the words of the Commission,

The adoption of the constitutional reform as
it is currently drafted, even after the changes
introduced during the seventh debate, would
constitute a serious setback and put at risk the
victims’ right to justice. The IACHR urges Con-
gress not to enact the law in this version and
to make changes that accord with its constitu-
tional duty to comply with the standards of the
Inter-American System of Human Rights®®.

Thus, it was clear that congressional approval of
the reform would compromise Colombia’s profi-
le before the Inter-American System of Human
Rights.

Despite these numerous coercive arguments,
especially from the international arena, the
Colombian government called on Congress to

67 Id.

68 Inter-American Commission on Human Rights, Preliminary Observa-
tions on Its Onsite Visit to Colombia, December 7, 2012, http://www.
oas.org/en/iachr/media_center/PReleases/2012/144A.asp

69 Id.

ignore the critics and to move forward with the
reform’s approval. The Minister of the Interior,
Fernando Carrillo Florez, referred to the idea of
“legislative sovereignty”’® in reaction to the cri-
tiques made by international institutions and
called for the reform’s enactment. From the Co-
lombian government’s perspective, the reform
did not give the military carte blanc to act as it
pleased and thus would not result in impunity.
On the contrary, the government argued that the
reform provided legal assurances to the military
and State police by providing them with a clear
legal framework under which they understood
the consequences of their actions when fighting
in combat™. Congress shared this opinion and
approved the constitutional amendment on De-
cember 13, 201272

C. The Constitutional reform’s content
and implications

Just days after the amendment’s approval, Pre-
sident Santos publicly approved of the reform in
a speech made at one of the country’s largest
military forts, In his speech he stated that “[t]
he military forum seeks that the phantom of the
fear will disappear once for all””3. On December

70  Gobierno acude a “soberania legislativa” en fuero militar. Periédico El
Espectador, 11 de diciembre de 2012, http://www.elespectador.com/
noticias/politica/articulo-391861-gobierno-acude-soberania-legislativa-
fuero-militar

71 http://www.elespectador.com/noticias/politica/articulo-392044-fuero-
militar-no-un-cheque-blanco-los-militares-gobierno

72 Congreso de la Republica [National Congress], Gaceta del Congreso
[Congress Gazette], No. 930, December 13, 2012

73  El fuero militar busca acabar con el fantasma del miedo: Santos.
Periddico El Espectador, http://www.elespectador.com/noticias/judicial/
articulo-393695-el-fuero-militar-busca-acabar-el-fantasma-del-miedo-
santos
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27, 2012, he officially promulgated Legislative
Act 02 of 2012.

This newly enacted Legislative Act had a signi-
ficant impact on Colombia’s legal system. The
subjective and functional elements required for
military jurisdiction remained unchanged in Arti-
cle 221 and military courts continued to be com-
posed of retired or active duty military. However,
under Legislative Act 02 of 2012 military courts
now had exclusive jurisdiction to hear and try IHL
related infractions, except for crimes against hu-
manity, genocide, forced disappearances, extra-
judicial executions, sexual violence, torture and
forced displacement, which were solely reserved
for the ordinary courts. Likewise, this new cons-
titutional amendment granted the newly created
Penal Guarantees Court (Tribunal de Garantias
Penales) national jurisdiction over ordinary and
military criminal authorities. These courts repla-
ced the Superior Council of Judicature in settling
jurisdictional disputes between military and or-
dinary tribunals.

This constitutional amendment also created
a Technical Coordination Committee compo-
sed of judicial police from military and ordinary
courts in situations where doubt existed about a
court’s ability to hear a certain case. Therefore,
the military jurisdiction had judicial police but
they were only reserved to handle competence
issues. Under the new law, military and ordinary
courts had to “always” apply IHL as a substan-
tive framework for acts committed in connec-
tion with the armed conflict. The new law also
allowed for Police Criminal Jurisdiction and the

Police Criminal Code to be created by ordinary

law and held that any other aspects related with
military jurisdiction would be regulated by statu-
tory law enacted by the Congress and proposed
by the Government.

The following flowchart further helps in unders-
tanding the changes that this successful, but
temporary, attempt at constitutional form had
on how the courts handled crimes involving IHL

violations.
Flowchart of a judicial process according to the Constitutional
Reform —
An [HL infraction by a member of the State security
forces on active duty and in relation to the service
v
l Doubts of possible listed crime ‘ Not a
listed
crime

v

‘ Technical Committee of Coordination ‘

Humanity Investigation

* Genocide ‘ Ordinary Judicial Police Military Judicial Police ‘ Stage
* Forced
Disappearances ‘ ‘
* Extrajudicial
Executions v
* Sexual violence
* Torture

* Enforced
Displacement

List of crimes
excluded from

military
jurisdiction:

+ Crimes Against Preliminary

[ Technical Committee of Coordination ‘

v v

Agreement that the crime
is included on the list

Disagreements about

Agreement that the crime
s oxclude from the lise |15 €xcluded from the lst

whether the crime

—

v

Penal Guarantees Court

2 v

‘ Ordinary Justice ]

Prevalent
Power of the

Vv
Penal

Military Justice
Guarantees

cout— v v
At any time ‘
In any case

Trial
Stage
“Always” apply International Humanitarian Law ‘

Source: Author’s elaboration.

D. The un-constitutionality of Legislative
Act 02 of 2012

According to article 241.1 of the Colombian
Constitution, the Constitutional Court is compe-
tent to hear and judge claims made in regard
to a legislative act or any other constitutional
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reform for flaws committed during the approval
process in accordance with the Constitution and
the Congressional Organic Statute™. If a citizen
presents such a claim, the Constitutional Court
may then determine if any procedural defect oc-
curred during the legislative approval process. If
the decision is affirmative, the Court may declare
the procedural error as a rectifiable defect and
return it to Congress for correction. Alternatively,
should the Court conclude that the procedural
error cannot be ameliorated then the bill and all
its legal effects are declared unconstitutional.

In February 2013, some members of congress
and a group of influential journalists presented
a claim before the Court arguing the unconsti-
tutionality of Legislative Act 02 of 2012 based
on a series of defects during the Congressional
approval process of the reform. The group alle-
ged various procedural defects. However, their
main argument was the coincidence of two si-
multaneous sessions of the Commission and
the Plenary during the first debate in the House
of Representatives, which was in direct violation
of the legislative approval process. The group
also argued that the Act should be declared
unconstitutional based on (i) violations to the
agenda by the House of Representatives during
the proposal’s debate; and (ii) the inclusion of
modifications to the reform, such as the ability

74 In recent Colombian history, the Constitutional Court has declared
some constitutional reforms as unconstitutional based on procedural
defects during the legislative approval process. Thus, precedent exists
to decide these types of cases. The most significant and famous case
was the unconstitutional declaratory judgment of Legislative Act 02 of
2003, also called as “the antiterrorism statute”, in which the Court in
Decision C-816 of 2004 decided to repeal the constitutional reform due
to an omission during the legislative voting process, a defect which the
Court declared irreparable. Cfr. Corte Constitutional [C.C.] [Constitu-
tional Court], Augusta 30, 2004, Sentencia C- 816 de 2004.

of the Penal Guarantees Court to settle jurisdic-
tional disputes, that were not directly relevant to
the original proposal and were introduced only
on the last stage of the process. Despite the
force and consistency of these arguments, the
Constitutional Court still had to review the enti-
re legislative approval process according to the
“due legislative process” guidelines and make
a determination on the constitutionality of the
proposed reform according to these procedural
standards.

The Constitutional Court analyzed the clai-
mants’ arguments and on October 23, 2013,
in a 5 to 4 decision, held that there was an un-
rectifiable defect during the legislative approval
process and thus declared Legislative Act 02 of
2012 unconstitutional and unable to be retur-
ned to Congress’™. According to the Court, the
simultaneity of two parliamentary debates in
the House of Representatives among other cir-
cumstances “evidenced that the real discussion
of the reform took place under irregular condi-
tions, which are incompatible with the principles
of pluralism, transparency and respect for the
political minorities involved in debates concer-
ning a constitutional amendment”’. Thus, the
error was deemed un-rectifiable and Legislative
Act 02 of 2012 was declared un-constitutional
on procedural grounds.

The Court’s decision did not go unnoticed. The
dissenting justices each filed an opinion, with

75  Constitutional Court Decision C-740 of 2013

76 Id.
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one of them accusing the majority of “inventing”’’
a new procedural defect to avoid a discussion
about the reform’s substantial content and its
implications on the constitutional framework.
President Santos lamented the decision, stating
that the military forum exists with or without the
constitutional reform, and announcing that he
would personally file a bill in the next legislative
period to counter the Court’s ruling’®. Likewise,
some members of congress hailing from the ma-
jor political parties argued that the amendment
was vital and requested the government to pre-
sent the same bill to Congress once again’®.

I1l. CONCLUSIONS

From 1991 until Congress’'s 2012 attempt to
reform Colombia’s constitution, the country had
tended to restrict the scope of the military ju-
risdiction. During that time, Colombia’s Consti-
tutional Court required military perpetrators of
human rights violations, extrajudicial executions
and acts that breached International Humanita-
rian Law to be investigated and prosecuted by
ordinary courts. This resulted in a decline in the
levels of impunity affiliated with such crimes,

77 Id.

78  Gobierno presentara al Congreso un proyecto con mensaje de urgen-
cia para retomar aspectos mas importantes de la reforma al Fuero
Militar. Pagina oficial de la Presidencia de la Republica de Colombia,
October 25, 2013, http://wsp.presidencia.gov.co/Prensa/2013/Octu-
bre/Paginas/20131025_07-Gobierno-presentara-Congreso-proyecto-
mensaje-urgencia-retomar-aspectos-mas-importantes-reforma-Fuero-
Militar.aspx

79  Opiniones divididas en el Congreso por caida del fuero militar. Periédi-
co El Tiempo, October 24, 2013, http://www.eltiempo.com/archivo/
documento/CMS-13141217

most of which were carried out in the context of
Colombia’s armed conflict.

Nevertheless, high ranking police and military
commanders began to grow fearful and paranoid
about being investigated and prosecuted under
Colombia’s ordinary jurisdiction and according
to human rights law standards for actions com-
mitted during the armed conflict. Although these
officers were unable to show any real basis for
such paranoia, the Colombian government led
an initiative to amend the country’s constitu-
tion, arguing that too many soldiers and police
officers were being removed from the battlefield
in order to attend new judicial proceedings and
that such proceedings had spawned a lack of
initiative or even inactivity among the military
units and its Commanders who feared incarce-
ration for having participated in combat actions
against guerrilla groups. The government argued
that the courts needed to provide the State’s
security forces with procedural and substanti-
ve legal “certainty” in order for them to be fully
operable and that the only way to do this was to
expand military jurisdiction by way of a constitu-
tional amendment.

Despite outcries of resistance from internatio-
nal institutions and domestic and international
NGOs, Congress passed the reform in the final
days of 2012. Ten months later, the Constitutio-
nal Courtin a controversial decision declared the
reform unconstitutional due to some irreparable
procedural defects during the legislative appro-
val process, specifically focusing on the two si-
multaneous sessions of the Commission and
the Plenary in first debate in the House of Repre-
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sentatives. Despite this decision, the Colombian
government and leaders from the major politi-
cal parties in Congress have vowed to present
the bill again as they argue that the procedural
defects which the Court uses as justification for
overturning the bill are only formalities and not
substantial enough to merit such a retraction.

Thus, under the imminence of this future propo-
sal, all the points discussed above will very likely
be publicly addressed and rigorously debated
once again. In order for responsible future de-
bates to take place on these issues, the starting
point must be an analysis of why Legislative Act
02 of 2012 failed, taking into account the po-
litical and historical context and legislative his-
tory which may have played a role in the Court’s
decision. If the subsequent debates do so, this
paper will have served its purpose.
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