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Abstract

This article explores the representation of women in the high courts of eighteen
Latin American countries. Using an unpublished database, we find tha, as in the leg-
islatures and ministerial cabinets, the number of women in high courts is small. The
article also demonstrates that although there is littdle difference in judges” ages or post-
graduate studies, men reach the high court levels more easily. Additionally, empirical
evidence shows that, at the time of their appointment, the percentage of women with
prior judicial experience is usually greater than for men. These results show that the
greater presence of male judges is related not to academic merit or previous judicial
experience but rather to a structural process of exclusion of women from political
decision-making fields. In this regard, the article also finds that the few positions
assigned to female judges are not in areas of great political significance, much less in
the presidency of the high courts.
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Resumen

Este articulo explora la representacion descriptiva de mujeres en las altas cortes de
dieciocho paises de América Latina. A partir de una base de datos inédita, este articulo
evidencia que al igual que en legislaturas y gabinetes ministeriales, el ntimero de mujeres
en las altas cortes también es reducido. Este articulo también demuestra que, si bien hay
poca diferencia en la edad de los jueces o en los estudios de posgrado, los hombres lle-
gan a los tribunales superiores con mayor facilidad. Adicionalmente, la evidencia empi-
rica constata que el porcentaje de mujeres con experiencia previa en la rama judicial es
miés alto que la de los hombres. Estos hallazgos permiten observar que la presencia
mayoritaria de los hombres en las altas cortes no estd relacionada con el mérito acadé-
mico o con la experiencia previa dentro de las judicaturas, sino mds bien con un proceso
estructural de exclusion de las mujeres de los diferentes campos de toma de decision
politica. En este sentido, este articulo también demuestra que las pocas posiciones asig-
nadas a las mujeres juezas no se encuentran en dreas consideradas de mayor importancia
politica y mucho menos en la presidencia de las altas cortes.

Palabras clave

Mujeres; altas cortes; América Latina; representacién judicial; politica compa-
rada.
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I.  INTRODUCTION

Although studies of the representation of Latin American women in leg-
islatures and ministerial cabinets have increased in recent years, research that
analyzes the prevalence of female supreme or constitutional judges is still
scarce. This neglect is noteworthy because the courts are decision-making are-
nas in which the most significant public policies are either upheld or changed.
Additionally, courts (especially constitutional courts) are a decisive arena in
which to position diverse, gender-related demands and, more generally, the
demands of traditionally excluded or discriminated groups. For these reasons,
analyzing the performance of judges in high courts is critical to evaluating the
evolution of the inequalities found in different Latin American countries.

Additionally, the study of the presence of women in high courts is
interesting because unlike other arenas of political decision-making, the
institutional mechanisms of positive or reverse discrimination are practi-
cally nonexistent (Bensouda, 2014; Durbach y Chappell, 2014; Grey, 2014;
Ni Aoldin, 2014; Scribner y Lambert, 2010; Hoekstra, 2010). In fact, Htun
and Piscopo (2014) have shown that while legislatures have made consider-
able progress in establishing quota laws, there are no proposals of this type
in the judicial arena. Except for general statements such as one made by for-
mer President Kirchner by means of an Executive Decree that the appoint-
ment of Argentine Supreme Court justices should attempt to reflect gender
differences, in the majority of the region’s countries there are no legal provi-
sions to reduce inequalities in the representation of men and women in high
courts'.

With Decree No. 222, former President Néstor Kirchner established a new selection
process for Argentina’s Supreme Court justices. This institutional design established
that the appointments should strive for diversity of gender, specialty and regional
origin.
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Ecuador is an exception because in the institutional design for the selec-
tion of judges for it most recent National Court, Judicature Council estab-
lished positive discrimination policies for women. For example, additional
points were given to female candidates and, in the event of a tie between a
male and a female applicant during the selection process the regulation estab-
lished the position should be assigned to the woman. As a result of this insti-
tutional design, Ecuador’s National Court had 45 % women in 2017 and,
along with Guatemala (53.8 %) and Venezuela (50 %), had Latin America’s
highest representation of female judges in the high courts.

Moreover, the scarcity of scientific research regarding women’s access to
the judiciary branch has led to a situation where studies that explore more
substantive issues (such as the types of issues assigned to judges) are even more
difficult to find (Basabe-Serrano, 2017). Therefore, to address these obvious
gaps, this article explores various dimensions of the representation of women
in the high courts of 18 Latin American countries. Some of the research ques-
tions I propose include the following: (i) To what extent does the representation
of female judges follow trends such as those observed in legislatures and min-
isterial cabinets? (ii) To what extent does the representation of female judges
vary between countries? (iii) What types of issues are prioritized for resolution
by female judges?

This article has four sections. In the first section, I discuss the status of the
literature focused on the study of the political representation of women in public
decision-making arenas. In the second section, I compare the representation of
women in legislatures and ministerial cabinets to their representation in
courts. Additionally, I empirically describe some variables related to the edu-
cational level, age groups and previous judicial experience of judges in high
courts. In the third section, I analyze the inherent discrimination within
the courts based on observation of the political significance of the issues
assigned to women. Finally, in the fourth section, I present conclusions and
thoughts for future research.

II.  THE POLITICAL REPRESENTATION OF WOMEN IN PUBLIC
DECISION-MAKING ARENAS

One of the fundamental goals of studies of women and politics has been
the identification of variables that explain their unequal representation and
participation in various public arenas, primarily legislatures and ministerial
cabinets (Mansbridge ez a/., 2010; Marion, 2007; Welzel ez al., 2002; Mans-
bridge, 1994, 1990a, 1990b; Phillips, 1991; Pateman, 1970). For example,

there are studies that pointing out that an increase in the number of women
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with skills, abilities and professional expertise is pressuring the political mar-
ketplace for women’s inclusion in the different areas of public decision-making
(Bego, 2014; Sainsbury, 2004; True and Mintrom, 2001; Studlar and Mon-
crief, 1997; Davis, 1997; Norris and Lovenduski, 1995; Norris, 1987). This
conjecture is based on the assumption that the labor market is not distorted;
therefore, the inclusion of women in the political arena is essentially an issue
of merit and capabilities.

Nonetheless, Matland (1998) showed greater access to education and
female participation in the economy-related aspects of life have a positive
influence on the representation of women in legislatures of industrialized
countries (Fallon ez al., 2008)%. In this regard, Inglehart and Norris (2003)
argue that cultural variables related to the role historically attributed to women
explain the lower representation of women in the political arenas of some
countries although their academic achievement is greater than that of men’.
In Latin America, Escobar-Lemmon and Taylor-Robinson (2005) have
reported that the increase in the female workforce is not an influential factor
in the access of women to ministerial cabinets, while greater access to educa-
tion is a significant, but negative, variable’. Htun and Piscopo (2014) present
a similar argument when demonstrating that the presence of structural varia-
bles by themselves does not explain the discrepancies in the presence of
women in Latin American legislatures.

Among the research focusing in the mentioned variables some arguing
that the increase in women in certain arenas of political decision-making
engenders a similar effect in other public arenas (Krook and O’Brien, 2012;
Whitford ez al., 2007; Escobar-Lemmon and Taylor-Robinson, 2005; Sains-
bury, 2004; Davis, 1997; Skjeie, 1991)°. Consequently, the proliferation of
women in key positions would inform the labor market regarding the

However, when studying ministerial cabinets of Latin American presidencies, Htun
(2003) found a positive relationship between the increase in female ministers and
their professional training.

Whitford et al. (2007) report that increases in the female labor force improve access
to public office, but only at the level of vice ministries, even in industrialized countries.
In their study of 117 countries, Hook and O’Brien (2012) arrive at conclusions
similar to those of Escobar-Lemmon and Taylor-Robinson (2005) regarding the lack
of significance of the female labor force variable on the degree of representation of
women in ministerial cabinets.

> However, the findings of Jalalzai (2014) partially confirm the validity of this
hypothesis. This author indicates that the increase in female legislators in Europe
during the 1990s only affected the number of female prime ministers and presidents
in the following decade.
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advisability of increasing female representation in the political arena. How-
ever, this causal link has also revealed negative findings, primarily in the
research related to the representation of women in ministerial cabinets (Fleis-

cher and Seyfried, 2015; Kobayashi, 2004; Rodriguez, 2003).

Further, a considerable body of research indicates there are variables
related to the characteristics of the “demand”, regarding who should assign
positions in the different public decision-making arenas and the current polit-
ical and institutional context, both of which affect the representation of
women in the political arena (Kunovich and Paxton, 2005). For example,
studies of ministerial cabinets mention that to the extent that presidents lean
ideologically to the left, the probability of appointing female ministers
increases (ibid.). Although the empirical evidence for the validity of this con-
jecture is found primarily in industrialized countries, positive findings are also
reported for Latin America (Escobar-Lemmon and Taylor-Robinson, 2005;
Siaroff, 2000; Studlar and Moncrief, 1999; Davis, 1997; Norris 1997, 1987;
Lovenduski and Norris, 1993)°.

However, other research mentions that in recent years, both centrist and
right-wing parties have also included women in ministerial cabinets; thus, the
explanatory capacity of that variable has been declining (Caul, 2001; Studlar
and Matland, 1996; Matland and Studlar, 1996; Skjeie, 1991). Additionally,
this criticism strengthens in Latin American countries where left-right bound-
aries in the economic sphere do not necessarily align with liberal-conservative
boundaries with respect to value-related beliefs concerning how society should
be organized and the role that women should occupy in handling political
affairs. Htun (2003) and Baldéz (2002) find an empirical complement to
these objections when demonstrating that the ideological positions of presi-
dents do not affect the degree of female representation in Latin American
ministries.

The specialized literature on this topic has also argued that the existence
of a smaller ruling legislative caucus would negatively affect the increase in
women in ministerial cabinets (Reynolds, 1999). The causal link would be
given by a nested chain of events would follow this sequence. First, if the pres-
ident has little legislative support, she will need to establish government coa-
litions with other political parties. As a result, ministerial posts would be part
of those agreements. Given that the main actors in political parties are men,
there is a high probability that they will want to occupy the ministerial posts

Based on 117 countries studied, Krook and O’Brien (2012) also reports the existence
of a significant causal link between a president’s left-leaning ideology and an increase
in women in ministerial cabinets.
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(Amorin Neto, 2002)”. However, if a president has a legislative majority, there
is less need to establish government coalitions, and therefore, the Executive
would have more freedom to appoint women to his or her ministerial cabinet.

Although this argument is plausible, several anomalies observed in Latin
America must be highlighted. Although presidents with majority legislative
caucuses are the exception and therefore have a greater need to form addi-
tional government coalitions what usually happens in the region is that presi-
dents only develop legislative coalitions to pass laws (Garcia Montero, 2007).
Therefore, except for Chile and Brazil, even when presidents are weakly posi-
tioned in the legislatures, the formation of government coalitions is usually
the exception. Therefore, the size of the legislative coalition would be irrele-
vant to the study of the representation of women in ministerial cabinets. Esco-
bar-Lemmon and Taylor-Robinson (2005) empirically demonstrate this when
reporting that this variable is not significant when assessing the presence of
female ministers in Latin America.

Others research have indicated party competition in the legislature favors
the appointment of women to ministerial cabinets (Heppell, 2012). The work
done in industrialized democracies indicates that in an environment of high
partisan competition, governments would have enough incentives to place
women in ministerial cabinets, as this would increase the capture of women’s
votes (Studlar and Moncrief, 1997; Davis, 1997). However, in the case of
Latin America and despite the considerable partisan competition in the major-
ity of the countries, Escobar-Lemmon and Taylor-Robinson (2005) have
shown that this variable is not significant when analyzing the inclusion of
women in ministerial cabinets®.

Regarding the influence quota laws and other electoral system rules can
exert to increase the number of female legislators, various studies have exposed
the explanatory potential of these factors for understanding improvements in
women’s access to these political decision-making arenas (Jones et a/., 2012;
Jones, 2009, 2004; Htun and Jones, 2001). However, these types of variables
are irrelevant when studying ministerial cabinets or courts, not only because
their members are not elected by popular vote but also because of the lack of
laws that enable affirmative action mechanisms. The provisions for affirmative

7 Krook and O’Brien (ibid.) report that the size of the ruling party influences the
appointment of women in ministerial cabinets in only 20 % of the countries in their
analysis.
Krook and O’Brien’s research (2012) of women in ministerial cabinets worldwide
substantiates the significance of partisan competition in only 20 % of the countries
analyzed.
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action mechanisms to form the National Court of Ecuador constitute a nota-
ble exception.

Finally, some authors have indicated that emblematic events arising in a
national or international context can become a “trigger” with far-reaching
effects on both political actors and the electorate regarding including more
women in various political decision-making arenas. Therefore, it is argued
that after the emblematic event occurs, inequalities in representation will
decrease over time. Some of the events most cited in the topical literature are
the appointment of the first women in decision-making positions such as the
legislature or the presidency, and ideas from international organizations on
diminishing the unequal representation of men and women in public spaces
(Sainsbury, 2004; Rodriguez, 2003; Russell and DeLancey, 2002; Caul, 2001;
Htun and Jones, 2001; True and Mintrom, 2001; Studlar and Moncrief,
1997; Davis, 1997)°. The causal link between the ideas generated in the
national and international environment and the increase in women in minis-
terial cabinets has been verified empirically in a large number of papers (Esco-
bar-Lemmon and Taylor-Robinson, 2005; Rodriguez, 2003; True and
Mintrom, 2001; Htun and Jones, 2001). However, Krook and O’Brien’s
research (2012) in 117 countries found that the passage of time, whether
from the first declarations by international organizations in favor of increasing
the number of women in politics or from the appointment of the first female
legislator, has little capacity to explain the increase in female ministers. Simi-
larly, Escobar-Lemmon and Taylor-Robinson (2005) also found no causal
relationship between this variable and the increase in women in Latin Ameri-
can ministerial cabinets.

Regarding the presence of women in the judicial branch, the research
mainly focuses on the analysis of the dimensions related to descriptive or sub-
stantive representation. On the one hand, some researches study how do inter-
national courts decide on cases about women’s rights (Bensouda, 2014; Durbach
and Chappell, 2014; Grey, 2014; Ni Aoldin, 2014). On the other hand, there
are researches in which the use of gender-neutral language is analyzed as a topic
for analysis in judicial decisions (Oosterverld, 2014; Koomen, 2014; Kenney,
2010; Maveety, 2010). Besides, there are vital contributions that examine to
what extent a court decision is influenced by the fact that an attorney is a man
or a woman (Szmer et al., 2010). Researches of constitutionalism have also

7 'The majority of the annotated research arguing that such events have resulted in an

increased number of appointments of women to ministerial cabinets points to the
Convention on the Elimination of All Forms of Discrimination against Women
(1979) or the Fourth World Conference on Women (Beijing, 1995).
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explored how the inclusion of gender-oriented provisions affecting the political
and economic status of women (Scribner y Lambert, 2010).

Regarding the possibility of extending the legislative quotas rules to the
courts, there is research that proposes that this could be a solution to the under-rep-
resentation of women in the judicial branch (Hoekstra, 2010). There have
been some attempts of institutional reforms in countries as different as India,
Ecuador, England, and South Africa. The discussion has not only been at the
national level, but even the International Criminal Court discusses the viabil-
ity of this type of measures (Hoekstra, 2010; Malleson, 2009). However, the
cited works concentrate on observing the effect of the quota rules, ignoring
the explanatory capacity of other variables attributable to the political envi-
ronment, to the skills of the judges or even to other facts of the institutional
design of courts.

From a perspective focused on the study of the behavior of women
judges, studies for the United States have essential advances (Williams, 2007;
Hurwitz and Lanier, 2003; Bratton and Spill, 2002; Alozie, 1996). However,
these studies do not seek to explain the factors that influence the arrival of
judges but rather their performance once they are in the benches. In terms
of the access of women to the judicial branch, some works describe the rep-
resentation of women in high courts, although they do not deepen on the rea-
sons that would explain this phenomenon (Cowan, 2006; Malleson, 2003;
Kenney, 2002). Reid’s research could also be framed within these characteris-
tics (2010, 2004) in which she shows that the courts of appeals in the United
States in which judges are elected through popular election, women candi-
dates have disadvantages of diverse types compared to their colleagues.

One of the few studies that try to explain the sub representation of
women in courts of justice is the one proposed by Williams and Thames
(2008). This research explores the variables that would affect the presence of
judges in high courts of countries that are part of the Organization for Eco-
nomic Cooperation and Development (OECD) between 2006 and 2007. In
conceptual terms, Williams and Thames (2008) point out that the prestige of
the court, the mechanisms of selection and the importance that each country
grants to the political participation of women affect the presence of judges in
high courts. Empirically, the authors draw on two negatives through which
they find that: (i) the higher number of benches in the courts increases the
probabilities of access by judges; (ii) the presence of quota rules positively
affects the arrival of women to the courts; and, (iii) as more time has elapsed
since the women’s suffrage, the chances of observing more judges in high
courts are increased.

A review of the literature on this topic enables to derive at least two con-
clusions. First, studies of women and politics in Latin America lack convincing
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empirical findings regarding the variables that describe and explain the
under-representation of female legislators and ministers (Basabe-Serrano, 2017).
Second, research of the presence of women in high courts is practically nonex-
istent'®. Therefore, in the following section, I will empirically explore some key
variables for understanding the representation of female judges in the supreme
and constitutional courts of Latin America. Towards the end of this section, I
present conjectures that could serve as a starting point for additional causal
studies.

lll. WOMEN IN LATIN AMERICAN HIGH COURTS

In this section, I will compare the descriptive representation of female
supreme and constitutional judges in Latin America with that of female legis-
lators and ministers. Subsequently, I will focus on the discussion of different
aspects of women in high courts for 18 countries in the region''. For the
empirical work, I created a database with information obtained from official
web pages, files and resumes (see Appendix 1 for descriptive statistics). The
database includes the judges in office of both supreme courts and constitu-
tional courts during the first quarter of 2017'%. Of the 324 judges (n=324) in
the database, 69.44 % (225) are men and 30.56 % (99) are women. This pre-
liminary empirical observation is critical because it is the starting point for the
subsequent analysis of the unequal representation of women not only in high
courts but also in all political decision-making arenas.

When comparing the representation of women in supreme and constitu-
tional courts with their representation in legislatures and ministerial cabinets,
the differences are minimal. The average of female judges is 28.66 %, while the
average of female legislators is 26.83% and female ministers is 24.8 %.
However, when comparing the percentage of female judges to female legisla-
tors and ministers by country, the results vary. The proportion of female
judges to female legislators is 50 % to 14 % in Guatemala and Venezuela and
33 % to 15 % in Paraguay, revealing a clear disproportion. The opposite is true

A notable exception is the work of Shen (2017), although it focuses on understanding
the public and private lives of judges in China.

The supreme courts included are from Argentina, Bolivia, Brazil, Chile, Colombia,
Costa Rica, the Dominican Republic, Ecuador, El Salvador, Guatemala, Honduras,
Mexico, Nicaragua, Panamd, Paraguay, Peru, Uruguay and Venezuela. The
constitutional courts and tribunals included are from Guatemala, Ecuador, Bolivia,
the Dominican Republic, Chile, Peru and Colombia.

Excluded from the database are temporary, interim and substitute judges.
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for Mexico (18.2% to 42 %), Bolivia (31.3% to 53 %), Argentina (20 % to
36 %) and Peru (15.4 % to 28 %). In these countries, the percentage of female
legislators far exceeds that of female judges. In the remaining countries ana-
lyzed, the percentage difference between female judges and legislators is less
than 10 %".

When comparing the representation of women in high courts to that in
ministerial cabinets, the percentage of female judges is clearly higher than that of
female ministers in Guatemala (50% to 11.8%), Venezuela (50% to 16.3 %),
Ecuador (51.7% to 27.8%), Honduras (33.3% to 11.1%) and, to a lesser
extent, El Salvador (33.3% to 23.1%). However, the percentage of female
ministers far exceeds that of female judges in Nicaragua (33.3 % to 57.1 %),
Chile (23.3% to 39.1 %), Colombia (16.1 % to 29.4 %), Panama (11.1 % to
23.5%) and Peru (15.4% to 27.4%). Furthermore, the difference between
percentage of female ministers and judges is less than 10 % in Costa Rica, Par-
aguay, Bolivia, the Dominican Republic, Argentina and Mexico. Finally, the
percentages of women in high courts and in ministerial cabinets are similar in
Uruguay (20 %) and Brazil (18.2%)'*. Figure 1 illustrates the description pro-
vided above.

The empirical evidence presented above reveals a profoundly unequal
region in terms of women’s access to the three branches of government. From
this premise, I will next compare the Latin American countries in terms of
female judge representation and whether they serve in supreme or constitu-
tional courts. Additionally, I will discuss the behavior of variables for the edu-
cational level and age of the members of Latin American high courts. This
analysis examines the differences between judges from the same country and
differences between judges from different countries. This will enable us to
observe whether the inequalities observed in the representation of female
judges with respect to female legislators and ministers are seen in the internal
workings of the judicial branch.

Regarding the descriptive representation of women in supreme and con-
stitutional courts, Figure 2 illustrates three clearly differentiated analytical

The percentage of female judges is higher than that of legislators for Ecuador (51.7 %
to 42 %), Brazil (18.2 % to 10 %), Honduras (33.3 % to 26 %), Chile (23.3 % to
16 %), Uruguay (20 % to 16 %) and El Salvador (33.3 % to 32 %). The opposite is
true for Nicaragua (33.3 % to 41 %), Panama (11.1 % to 18 %), Colombia (16.1 %
to 20 %) and the Dominican Republic (24.1 % to 27 %).

The percentage of female judges compared to female ministers is higher in Paraguay
(33.3 % to 25 %), the Dominican Republic (24.1 % to 16.7 %), Mexico (18.2 % to
13.6 %), Bolivia (31.3 % to 29.2 %) and Argentina (20 % to 19 %). In Costa Rica,
there are more women in ministerial cabinets than in high courts (33.3 % to 38.1 %).
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Figure 1. Females as judges in high courts, legislators
and ministers in Latin America (2017)
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Source: Official websites of Latin American supreme and constitutional courts.

categories. In the first category are those countries that are equal in the number
of men and women serving in their high courts (black bars). In this category
are Ecuador (51.7 %), Guatemala (50 %) and Venezuela (50 %). Ecuador is
the most notable of the three because the percentage of women is higher than
that of men in that country. It is striking that a country as Venezuela, with low
performance in many dimensions of the democracy, shows a judicial branch
with equality in the representation of women and men in it high court.

The second category includes countries in which only one third (33.33 %)
of the members of the high courts are women (gray bars). In this category are
Costa Rica, El Salvador, Honduras, Nicaragua and Paraguay. I will also include
Bolivia in this category because its somewhat lower representation of female
judges (31.3 %) is marginally different that of the other five countries. The
third category is composed of countries in which less than 25 % of the high
court judges are women. This category is striking not only because it repre-
sents an intense inequality but also because half of the countries studied are in
this category. In this category are the Dominican Republic (24.1 %), Chile
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(23.3 %), Argentina (20 %), Uruguay (20 %), Brazil (18.2 %), Mexico
(18.2 %), Colombia (16.1 %), Peru (15.4 %) and Panama (11.1 %).

Figure 2. Women in Latin American supreme and constitutional courts (2017)
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Source: Official websites of Latin American supreme and constitutional courts.

In another vein, I will now explore and assess whether the aforementioned
unequal representation of women has different patterns depending on the ordi-
nary or constitutional jurisdiction of the courts. For this purpose, I only consid-
ered the seven countries that have separate ordinary and constitutional courts.
Intuitively, one might believe that there would be fewer female constitutional
judges, given the historical exclusion of women and the increasingly preeminent
political space occupied by this political decision-making arena. However, the
data do not support this conjecture because the differences are minimal. In fact,
30.71 % of supreme court justices are women (82 of 267 benches), while 30 %
of constitutional court justices are women (18 of 60 benches).

When making the comparison described above within each of the seven
countries analyzed, the differences are not obvious, although two patterns of
behavior can be identified. First, in Bolivia, the Dominican Republic, Chile,
Peru and Colombia, the difference between men and women in supreme and
constitutional courts is less than 10 %. Except in the case of Colombia, the
presence of women is usually slightly higher in supreme courts than in consti-
tutional courts. Second, there is greater inequality in Guatemala and Ecuador
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among supreme and constitutional judges. In Guatemala, the representation
of female judges in the constitutional court (40 %) is lower than that observed
in the supreme court (53.8 %), while the opposite occurs in Ecuador, with a
greater presence of women in the constitutional court (66.7 %) than in the
national court (45 %). Figure 3 illustrates this analysis.

Figure 3. Comparison of women in Latin American supreme
and constitutional courts (2017)
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Source: Created by the author from the official websites of Latin American supreme and constitu-
tional courts.

In similar way with research in legislatures and minister cabinets, I would
expect that judges who will adjudicate at the highest judicial or constitutional
levels have formal education beyond a law degree to complement their profes-
sional skills. In relation with educational level attained, 45.98 % of male judges
and 50.5 % of female judges do not have postgraduate studies. This data point
is noteworthy because it would be expected that people who will adjudicate at
the highest judicial or constitutional levels have formal education beyond a law
degree to complement their professional skills. In terms of master’s degrees, the
percentage of women who earned this degree slightly exceeds that of men
(32.32 % to 31.69 %, respectively). This proportion is reversed, although not
significantly, when analyzing those who hold doctoral degrees. In this case, the
percentage of men (22.32 %) with this degree exceeds that of women (17.17 %).

Revista de Estudios Politicos, 185, julio/septiembre (2019), pp. 259-286



THE REPRESENTATION OF WOMEN IN THE JUDICIAL BRANCH: EIGHTEEN LATIN... 273

As Appendix 2 shows there is not correlation between sex and academic
training. This result is the basis for arguing while there are more men in Latin
American high courts, this is not because their academic training is better than
that of women, at least with respect to the university degrees they have earned. In
addition, when I compare the postgraduate degrees of men and women, clear
differences are observed, although this correlates to the unequal representation of
one or the other in the courts analyzed. Fewer women earn master’s degrees than
men (31.37 % to 68.63 %), while the gap becomes even wider regarding doc-
toral degrees (25.37 % to 74.63 %). If the exclusionary nature of women’s histor-
ical role and the associated time-related obstacles to pursuing academic activities
such as completing postgraduate studies are considered, there would be an expla-
nation for the empirical evidence reported. Motherhood could also be a variable
that is present in these cases, one that hinders the completion of postgraduate
studies in general and doctoral studies in particular (Pateman, 1970).

Furthermore, regardless of gender, there are no judges with doctorates in
five countries (Bolivia, Honduras, Nicaragua, Panama and Uruguay), while
in several high courts no woman holds this academic degree (Chile, Colombia
and Ecuador). Additionally, in Argentina, Brazil, Mexico, Peru and Venezuela,
there is a notable inequality among judges who have a doctorate. However,
Guatemala, Paraguay and Costa Rica have smaller gaps between men and

Figure 4. Female judges with doctorates in supreme and constitutional courts
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Source: Created by the author based on information from the official web sites of Latin American
supreme and constitutional courts.
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women with this academic degree. Finally, there is parity in the number of male
and female judges with a doctorate in the Dominican Republic, while in El Sal-
vador the only judge with that degree is a woman. Figure 4 illustrates this dis-
cussion.

Regarding the judges’ ages, the average is 60.03 years for men and 57.96
years for women. This relatively small difference presents some anomalies for
the analysis once the data are disaggregated by categories. When the youngest
judges (50 years or less) are considered, the empirical evidence shows that
there are more women than men (25.31 % to 15.42 %) in this age range. This
finding is noteworthy because it would be expected that, due to the Latin
America’s inequalities, women would need to obtain more professional expe-
rience than men to reach the highest judiciary in their countries. Intuitively,
because professional experience is acquired over time, women should reach
the highest judiciary at a later age than men; however, this does not occur.

Within the age ranges of 51 to 60 years and 61 to 70 years, the differ-
ences between men and women are minimal (37.23 % to 35.44 % and
32.97 % to 30.37 %, respectively), so this does not merit further analysis.
Regarding those 70 or more years of age, the empirical evidence presented
reveals that there are more men than women in this range (14.36 % to 8.86 %).
Therefore, when all empirical evidence related to the age of high-court judges
is considered together, we can state there is higher percentage of women
among the youngest judges, while there are more men among the oldest
judges. Figure 5 illustrates the age variable for males and females working in
the high courts of Latin America.

Figure 5. Supreme and constitutional court judges, by age.
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Source: Created by the author based on information from the official web sites of Latin American
supreme and constitutional courts.

To examine the previous judicial experience of judges, I quantified the
number of years in positions related to the judicial branch or the prosecutor’s
office prior to their appointment”. In general terms, the first finding is that
nearly two thirds of the men and women who reach the high courts of Latin
America have prior experience in either the judicial branch itself or the pros-
ecution (63.02 %). This evidence allows asserting the benches in the high
courts for independent lawyers or from other public sector fields are limited'®.
On the other hand, if the analysis considering just women judges in high
courts with previous judicial experience respect to women without previous
judicial experience, the majority is in the first group (66.32 % to 33.68 %). In
relation to men judges the results are similar. Men judges with previous judi-
cial experience is 61.58 %, and without previous judicial experience is
38,42 %.

In this part, I analyzed interaction between previous judicial experience
and age. Figure 6 shows that of the total women with previous judicial expe-
rience, 6.97 % had more than 30 years of judicial service when they attained posi-
tions in high courts, while only 5.88 % of the men in that group had the same
amount of experience. A similar finding is revealed when comparing the per-
centage of women and men who have had 20 to 30 years of previous judicial
experience. In this case, I found 9.30 % of female judges and 8.82 % of male
judges had this level of experience. However, when analyzing groups of judges
with 11 to 20 years of judicial experience, the data are somewhat reversed. In
this case, the percentage of men (22.05 %) is somewhat higher than that of
women (16.27 %), while in the group of judges with 1 to 10 years of judicial
experience, there are more women (30.23 %) than men (22.54 %). Overall,
the average prior judicial experience of men is 9 years, while that of women is
8.62 years. As was seen in the case of postgraduate studies, these differences
are minor, but the gaps in the descriptive representation of female judges are
conspicuous.

Due to a lack of information, this portion of the analysis excludes judges from
Nicaragua.

It also allows me to conclude that obtaining a bench in high courts is primarily the
result of prior interaction with the dynamics and practices of a traditionally macho
and conservative institution, such as the judicial branch of government.
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Figure 6. Previous judicial experience by gender'”
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Source: Created by the author based on information from the official websites of Latin American
supreme and constitutional courts.

Beyond the important task of providing empirical evidence of both the
number of women in supreme and constitutional courts and some differ-
ence-making personal attributes with respect to their male colleagues, an addi-
tional scientific research challenge is to study the type of activities assigned to
female judges in Latin America. Therefore, to assess whether the representation
of women in high courts goes beyond mere numbers and involves relinquishing
relevant political decision-making responsibilities, in the following section I will
evaluate the issues primarily assigned to female judges in Latin America.

IV.  POLITICAL IMPACT OF THE ISSUES ASSIGNED TO FEMALE
JUDGES

In this section, I evaluate whether the issues assigned to women in the high
courts can be considered as having significant political impact. If the results of
this analysis also reveal inequalities, then it could be argued that discrimina-
tion is not only numerical in nature but also found in the roles assigned to
female judges. When this type of inequality is encountered in studies of

17 Nicaragua was excluded from the analysis, as well as those judges where precise

information concerning the number of years of previous judicial experience was not
available. A total of 290 judges were considered for this analysis (n = 290).
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ministerial cabinets or legislatures, the authors indicate finding a “genderiza-
tion” of the tasks assigned to men and women (Basabe-Serrano, 2019; Esco-
bar-Lemmon and Taylor-Robinson, 2005; Borner ez al., 2009). Therefore,
with this antecedent and to study the political impact of the issues assigned to
female judges, I used an empirical approach to determine the issues resolved
by the specialized tribunals to which they are assigned.

Given that there is not a criterion of political impact of an issue applied
to judicial politics, I following the concept offered by Escobar-Lemmon and
Taylor-Robinson (2005) and used in other research related with ministerial
cabinets (Basabe-Serrano, 2019). I define the political impact of an issue sub-
mitted for legal decision to be the level of attention it generates in the public
opinion, the media, the political parties and the political system in general.
Using this criterion, I developed a variable with two analytical categories. In
the first category, called “issues with higher political impact,” I placed those
courts with specialized chambers that resolve criminal and constitutional
issues'®. In the second category, called “issues with lower political impact,”
included courts with specialized chambers that resolve civil and labor issues. I also
added other issues to this second category that are only found in a few courts,
such as tax, administrative or electoral issues.

Based on these methodological decisions, I excluded from analysis any
courts that do not have specialized chambers. This is true of Argentina and
Uruguay’s supreme courts, in which all of their members resolve all issues as a
collegial body. Although they are courts of last resort, the Supreme Court of
Mexico and the Federal Supreme Court of Brazil are not included in the anal-
ysis because they are clearly oriented towards constitutional justice and there-
fore lack chambers specialized by subject matter. For these same reasons, I
excluded constitutional courts from the analysis. With these refinements,
lincluded 235 members of 14 Latin American supreme courts in the empirical
work (n = 235) and coded each one according to gender and the specialized
tribunal to which they are assigned.

As shown in Figure 7, an average of 29.37 % of the judges in the specialized
chambers with the greatest political impact are female, while 70.63 % are male.
Put differently, of the few female judges in the Latin America’s supreme courts,
only three of ten are in chambers that adjudicate the issues of greatest political
significance, such as criminal or constitutional issues. The average is slightly
higher for chambers with lower political impact, with female judges accounting

for 31.45 % compared to 68.55 % for male judges. Altogether, this empirical

18 Constitutional issues were only considered for countries with supreme courts that have

a specialized tribunal for this subject, such as Venezuela or Costa Rica’s Tribunal IV.
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finding confirms the previously stated assertion that the unequal representation
of women in high courts is not only descriptive or numerical in nature but also
found in terms of the roles assigned to them within these tribunals.

Figure 7. Representation of female supreme court judges
in terms of political importance of assigned issues
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Source: Official websites of Latin American supreme and constitutional courts.

When analyzing the empirical evidence at the country level, emerge at least
two patterns of behavior. The first is found in those supreme courts in which the
unequal assignment of chambers of high political impact to women is more con-
spicuous because it is less than one fifth of the total number of benches. Within
this group of countries are the supreme courts of Chile (20 %), Costa Rica
(18.18 %), Nicaragua (16.66 %), El Salvador (12.5 %), Colombia (11.11 %)
and Peru (11.11 %). Panama is the most extreme case, as no women are assigned
to the specialized criminal or constitutional chambers of its supreme court.
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The second pattern of behavior is found in countries with supreme
courts that have parity or near parity of men and women assigned to cham-
bers addressing high political impact issues. This group includes Paraguay
(50 %), Venezuela (50 %), the Dominican Republic (40 %) and Ecuador
(40 %). The supreme courts of Guatemala and Honduras (37.50 %) could
also be included, although their level of parity is somewhat lower. Finally,
Bolivia is an atypical case because both members of the criminal chamber are
women. Despite the fact that the total representation of female judges in
Bolivia’s supreme court is minor (33.33 %), they constitute 100 % of the
judges addressing issues with the greatest political impact. In fact, no other
Latin American country exhibits behavior similar to that observed in Bolivia.

The lack of women making legal decisions in high political impact areas
is reafhrmed when evaluating women occupying the presidencies of high
courts. In this regard, only 32 % of the supreme or constitutional courts ana-
lyzed is chaired by women. When the empirical evidence is disaggregated
according to the type of court, the results vary to some extent. In fact, while
38.88 % of supreme courts are presided over by a woman, in the constitu-
tional courts female leadership decreases to 14.28 %. Brazil, Colombia, Costa
Rica, Guatemala, Nicaragua, Paraguay and Venezuela are the countries that
have a woman as president of their supreme courts. For constitutional courts,
Colombia is the only country that has a female president among the seven
countries with specialized tribunals in this area®.

In summary, there is a clearly unequal proportion of female to male judges
in both their descriptive representation and the political significance of the
issues assigned to female judges in high courts. Although the disproportion has
been declining over the last few years in some Latin American countries, the
most prominent feature of the region is that at the highest levels of the courts
the presence of women is clearly minor. This pattern of inequality occurs in
both supreme and constitutional courts and validates that the judiciary is a
fruitful area to study the under-representation of women in the political arena.

V.  CONCLUSIONS AND RESEARCH AGENDA

This article shows the under-representation of women in Latin America’s
high courts. Although the inequalities between men and women serving in
courts are prominent, a noteworthy feature of the research to date is the lack

19

At the beginning of 2018, Ecuador appointed Paulina Aguirre as president of the
National Court.
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of focus on this sub field of Political Science. In fact, while studies of the rep-
resentation of women in legislatures and ministerial cabinets have gained
importance during the last several years, studies of female supreme and con-
stitutional judges are candidly marginal. In this regard, this article takes an
initial step in the development of a broad research agenda for the analysis of
the presence and performance of women in the judicial branch.

On the other hand, this article had showed that there is not a specific
pattern in the representation of female legislators, ministers and supreme or
constitutional judges. In some countries there is low percentage of women
legislators, ministers and judges (Costa Rica, Uruguay or Brazil) but in others
there are more women judges than deputies (Venezuela or Guatemala). As a
consequence, an interesting question for a future research agenda is related
with the variables explaining the similarities or differences mentioned. Addi-
tionally, when analyzing the extent to which female judges are assigned to
issues of political importance, this article found that the presence of women is
minor in the most sought-after criminal and constitutional chambers. This
empirical finding is consistent with research of legislatures and ministerial
cabinets because in both of these arenas, it was found that women occupy
positions with low political impact.

Similarly, this article also found that women serving as presidents of
supreme or constitutional courts are rare. Indeed, for at least two reasons,
identifying who occupies the presidencies of high courts is a key empirical ref-
erence point for observing the distribution of political power within the
courts. The first reason is that supreme courts presidents usually assume juris-
diction for adjudicating criminal proceedings against presidents, ministers
and other high officials. The second reason is that the office of president of the
supreme courts is responsible for both the administrative and fiscal manage-
ment of the judicial branch. Therefore, the absence of women in this area
becomes another empirical reference reinforcing the notion that the exclusion
of women in Latin American high courts is a political phenomenon worthy of
greater attention.

Additionally, this article’s description of the high courts with respect to
the age, academic training and previous judicial experience of judges is another
input for the subsequent design of research projects that attempt to establish
causal links between the under-representation of female judges and other var-
iables. Undertaking a study of this magnitude before having a basic descrip-
tion of the phenomenon studied could lead to spurious explanations or to the
over- or under-representation of the causal effects of the analysis variables.
Although studies of legislatures and ministerial cabinets have progressed fur-
ther with possible explanations of the under-representation of women, the
nature of the judicial branch merits an independent theoretical framework
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that considers this branch’s special characteristics (Basabe-Serrano, 2017). The
diversity of selection mechanisms is one of the judgment elements to consider
when developing a conceptual design to identify the factors that cause the low
representation of women in high courts.

Respect to the future research agenda, the most important aspect is the
movement from the study of the number of women in the judicial branch to
the analysis of what female judges actually do to defend their interests (Mans-
bridge ez al., 2010). On that level and using the example of sexual and repro-
ductive right cases, it is crucial to know which female judges do or do not have
a gender bias. The initial emphasis for this should be on supreme courts deci-
sions because, given the pyramidal structure of the judiciary, its decisions have
a cascading effect on the behavior of judges at other levels. However, this does
not imply neglecting the analysis of decisions made in the lower courts,
because the majority of the legal decisions concerning women’s rights are
made at this level. In short, scientific research related to the performance of
women in the courts is a fertile and inter disciplinary space and one in which
the majority of the theoretical and empirical findings are yet to be discovered.

Finally, the future research agenda should also discuss the feasibility or
not of designing institutional mechanisms, similar to those used in the legis-
lative, in order to encourage the increase of women judges in high courts.
Indeed, the possibility of establishing quota laws or other mechanisms of pos-
itive discrimination could constitute a way to reduce the current asymmetries
in the representation of women at the highest levels of the judicial branch.
Indeed, the debate is open because, beyond the mentioned effects, it is neces-
sary to discuss to what extent this type of institutional arrangements are
appropriate for supreme and constitutional courts, in which the election of its
members is not possible.
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Appendix

Appendix 1. Descriptive statistics: judges in high courts of latin america, 2017

Variable of;‘:fvlféo"lfs Min Max Media dz:f:;‘:?;n
Sex* 326 0 1 31 462
Court* 326 1 2 1.18 .388
Education** 324 1 3 1.86 798
Experience* 326 0 1 .60 490

* Sex, court and experience in judicial branch are dummy variables: woman/man, supreme/con-
stitutional, and, judges with previous judicial experience/judges without previous judicial expe-
rience.

** Education was observed in three categories: bachelor, master and PhD degrees.

Appendix 2. Correlation of sex and education in latin american high courts

Sex Education

Pearson correlation 1 -.057
Sig. (bilateral) .306

Gender Sum of squares and cross products 68.656 -6.641
Covariance 213 -.021
N 323 323
Pearson correlation -.057 1
Sig. (bilateral) .306

Education Sum of squares and cross products -6.641 197.102
Covariance -.021 .612
N 323 323
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