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BEAR CREEK V. PERU AND THE LEGALITY OF THE INVESTMENT
AS AN (IMPLIED) REQUIREMENT FOR INVESTMENT
ARBITRATION TRIBUNALS’ EXERCISE OF JURISDICTION

BEAR CREEK CONTRA PERU Y LA LEGALIDAD DE LA INVERSION COMO

REQUISITO (IMPLICITO) PARA EL EJERCICIO DE JURISDICCION POR
PARTE DE TRIBUNALES ARBITRALES DE INVERSION

Las preocupaciones sobre la falta de consistencia de
los tribunales arbitrales en la aplicacion de criterios
de sus laudos estdn fuertemente presentes en el ar-
bitraje de inversiones. Particularmente, los tribuna-
les pueden tender a hacer uso de un enfoque diverso
sobre jurisdiccion cuando evaluan el requisito de le-
galidad que exige que las inversiones sean realiza-
das en sujecion al derecho del Estado receptor.

En este articulo, el autor busca analizar la decision
emitida en el caso de Bear Creek c. Pert, en el que
la compafiia minera canadiense demando al Esta-
do peruano por violar, inter alia, las medidas de
proteccion contra la expropiacion contenidas en el
Tratado de Libre Comercio entre Canadd y Peru con
respecto a sus inversiones en el proyecto minero de
Santa Ana. Con este objetivo, en el primer capitulo
aborda tres cuestiones principales relativas a la ju-
risdiccion del tribunal, los derechos sobre los que la
compaiiia basé su demanda y el debatible prerre-
quisito de legalidad o buena fe para el ejercicio de
la jurisdiccion del tribunal. En el sequndo capitulo,
evalua la validez de la interpretacion del tribunal
con respecto al requisito de legalidad sobre la in-
version como un elemento implicito en el tratado
para determinar la existencia de jurisdiccion por
parte del tribunal.

PALABRAS CLAVE: Arbitraje de inversiones; Tratado
de Libre Comercio; requisito de legalidad; jurisdic-
cion del tribunal; Estado receptor
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Concerns about inconsistency in the application of
standards in arbitral awards are strongly present
in investment treaty arbitration. In particular,
tribunals can regularly exercise a varying scope
of jurisdiction when they determine the legality
requirement that demands foreign investments
to be made in accordance with the law of the
host state.

In this paper, the author seeks to analyze the
decision rendered by the tribunal in Bear Creek
V. Peru, in which the Canadian mining company
alleged that the Peruvian State breach, inter alia,
expropriation protections under the Canada-Peru
Free Trade Agreement in relation to its investment
in the silver mining project of Santa Ana. In
order to achieve this aim, in the first chapter, he
addresses three key issues regarding the tribunal’s
jurisdiction, the rights on which the company
based its claim and the arguably prerequisite of
legality or good faith for the tribunal’s exercise
of jurisdiction. In the second chapter, he analyzes
the validity of the tribunal’s interpretation on the
legality requirement for investment as an implicit
element in the relevant treaty to determine the
tribunal’s jurisdiction.
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ARBITRATION TRIBUNALS’ EXERCISE OF JURISDICTION
. INTRODUCTION

This paper is divided into two chapters. The first
chapter is a case note on the key jurisdictional is-
sues related to the legality of the investment and
the interpretation principles used to solve these
matters derived from the award of ICSID Case No.
ARB/14/21 between the claimant, Canadian com-
pany Bear Creek Mining Corporation (“BC”), and
the respondent, Republic of Peru. Based on said
award, the second chapter provides an analysis
and discusses the application of an implied legality
of the investment requirement in order to deter-
mine the tribunal’s jurisdiction, especially if that
requirement is not expressly included in the rel-
evant treaty.!

Il.  CHAPTER I: CASE NOTE

The case under analysis is ICSID Case No.
ARB/14/21 between the claimant, BC, and the re-
spondent, Peru. The mining company requested
that the tribunal declare that Peru had violated
the Free Trade Agreement between Peru and
Canada (“CAN FTA”), in force since August 1, 2009,
and international law in connection with BC’s in-
vestment in the Santa Ana Project (the “Project”).
The respondent objected to the jurisdiction of the
tribunal, claiming the illegality of BC’s investment.
The tribunal, however, declared it had jurisdiction
over the claims.

This chapter analyzes three key legal issues from
the Jurisdictional Section of the award rendered
on November 30, 2017:% (i) whether an investment
conferring jurisdiction on the tribunal existed;
(ii) whether BC held the rights on which it based
its claim; and (iii) whether legality or good faith
was a prerequisite for the tribunal’s exercise of
jurisdiction.

A. Facts

BC’s economic interests in Peru started in 2004
when it became aware of the existence of poten-
tial silver ore deposits in Santa Ana, an area located
within 50 kilometers of the border between Peru
and Bolivia (Bear Creek v. Peru, 2007, para. 123).

According to Article 71 of the Peruvian Constitu-
tion (1993), foreign nationals such as BC are not

permitted to acquire or possess mines within a dis-
tance of 50 kilometers from the borders, precisely
where Santa Ana was located, unless they request
the Peruvian Government for an express declara-
tion of public necessity of the investment in that
area, which is determined by the enactment of a
Supreme Decree (para. 124).

Within that context, BC spent more than four
years (from 2004 to 2008) on the legal path to
gain the mining rights of the Project. To this end,
the Canadian company made an agreement with
its Peruvian employee and legal representative,
Ms. Jenny Villavicencio, so that she would (i) fill-
in mining petitions in her own right as a Peruvian
citizen in the Project area (para. 128), (ii) enter into
six option contracts® with BC, giving BC the option
to acquire the mining concessions should it obtain
the issuance of a Supreme Decree (para. 128), and
(iii) register those rights with the authorities under
her name, and comply with the preliminary legal
procedures related to the Project, including some
contact with local communities surrounding the
Project, with some technical and economic sup-
port from BC (paras. 129-139).

BC then requested and eventually obtained a dec-
laration of public necessity by the Peruvian Gov-
ernment (Ms. Villavicencio was identified as BC’s
representative in the documents) with the enact-
ment of the Supreme Decree 083-2007 (2007),
which authorized the mining company to acquire,
own and operate the corresponding mining con-
cessions and to exercise any rights derived from
the ownership (paras 140 and 149). Subsequently,
BC executed the option contracts and Ms. Villavi-
cencio transferred all the rights that were initially
under her name to BC (para. 150).

Between 2008 and 2011, before BC could begin
the exploitation stage of the Project, various so-
cial protests, strikes, and massive disturbances
took place, calling for the Peruvian Government
to cancel the mining concession (paras 155-199).
As a result, on June 24, 2011, said Government
enacted Supreme Decree 032-2011-EM (2011),
revoking Supreme Decree 083 and the Peruvian
executive’s public necessity findings. By doing so,
Peru eliminated the constitutional prerequisite of
BC’s ownership of the Project (paras. 201-203).
Additionally, the Peruvian Ministry of Mines and

' It is important to highlight that the legality issue is a complex matter and this paper only analyses one of its various
implications regarding jurisdiction. Implications on admissibility or the merits of the dispute are beyond the scope of the

proposed analysis.

2 The Award has a partial dissenting opinion by arbitrator Philippe Sands on the Merits.

3 Art. 1419, Peruvian Civil Code (Cédigo Civil):

By the option Contract, one of the parties remains obliged by its declaration of executing in the future a definite con-
tract and the other has the exclusive right to execute or not.
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Energy initiated civil proceedings to invalidate the
legal path that BC took to acquire the mining con-
cessions from Ms. Villavicencio through the execu-
tion of the option contracts (paras. 206-216).

B.  Procedural Background Related to Jurisdic-
tion

Given that context, on August 11, 2014, BC filed
a Request for Arbitration before the Secretary
General of the International Centre for Settlement
of Investment Disputes (ICSID). The tribunal was
presided over by Karl-Heinz Béckstiegel (German),
with Michael C. Pryles (Australian), nominated by
BC, and Philippe Sands (British, French), nominat-
ed by Peru, as co-arbitrators.

The whole arbitration took almost three years,
from 2014 to 2017. Since no bifurcation was re-
quested by the parties, the tribunal decided the
dispute in a single final Award.

C. The Three Jurisdictional Issues, Parties’ Po-
sitions, and the Tribunal’s Decisions

1. Whether an Investment Conferring Jurisdic-
tion on the Tribunal Existed

a. Peru’s Position

Peru argued that BC’s investment rights were ob-
tained in violation of Article 71 of the Peruvian
Constitution. Therefore, as it occurs whenever
there is a violation of this kind, the rights must re-
vert to the State. Even though the civil proceedings
initiated against BC’s legal path to obtain the rights
were still pending, Peru stated that the tribunal
should not wait for the judicial decision on those
and should determine for itself that BC’s acquisi-
tion of the Santa Ana Project violated Peruvian Law
(paras. 275-276).

Peru alleged that this violation of the Constitution,
coupled with the awareness that the Santa Ana
Project would not improve public welfare, served
as the basis to enact Supreme Decree 032, repeal-
ing the previous public necessity declaration. Con-
sequently, there was no investment under which
BC could present a treaty claim and, thus, the tri-
bunal had no jurisdiction over the matter (paras.
275-276).

b. BC’s Position

BC argued that the CAN FTA and the Article 25 of
the ICSID Convention (1966), constituted lex spe-
cialis, which had to be taken into consideration
to establish whether BC’s had a protected invest-
ment. According to the Canadian company, the il-
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legality finding under Peruvian Law requested by
Peru had to be dismissed. Moreover, the judicial
decisions, which were still pending, were not bind-
ing for the tribunal (paras. 277-281).

Even if the legality issue was at stake, Peru had
failed to satisfy its burden of proof concerning said
illegality and, therefore, BC had lawfully obtained
its rights following the government authorizations
with the subsequent execution of its option rights
under the option contracts. Indeed, neither the
CAN FTA nor the ICSID Convention established an
express legality requirement, so the tribunal was
not empowered to import such a requirement to
evaluate its jurisdiction (paras. 277-281).

C. The Tribunal’s Decision

The tribunal established that, by enacting Supreme
Decree 083 in 2007, Peru expressly undertook a
declaration of public necessity authorizing BC “to
acquire and possess concessions and rights over
mines and supplementary resources, to acquire
mining rights, and to engage in mining activities”,
and also stated that, as was undisputed between
the parties, BC spent approximately USD 18 million
after the governmental authorization was issued
(paras 283-284).

Consequently, said declaration and costs incurred
had to be interpreted in accordance with and in
the sense that it fulfilled the definition of the term
“investment” of “interests arising from the com-
mitment of capital or other resources in the ter-
ritory of a Party to economic activity in such terri-
tory, such as under [...] concessions” under Article
847 of CAN FTA (para. 285).

1.  Whether BC Held the Rights on Which It
Based its Claim

a. Peru’s Position

Peru argued that BC did not own or control the
rights that it invoked as the basis of its claim. Ac-
cording to this position, the company did not
obtain any right to operate a mining project or a
right to mine. It had never undertaken any mining
in the Santa Ana Project. At most, it could be said
that BC only had obtained a right to seek a right to
pursue a mining project. However, since BC’s claim
was based upon the ownership of a “right to mine”
that it did not have, then the tribunal could not as-
sert jurisdiction (paras. 286-288).

b. BC’s Position

BC contended that Peru’s argument of the compa-
ny never undertaking any mining was limiting and
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sought to minimize the importance of the various
previous steps that BC had followed to own the
rights on which it based its claim. Furthermore,
the mining company had gained property rights
after the public necessity decree and by execut-
ing its option rights under the option contracts.
Even though there was a permitting process, the
key issue was that, by virtue of owning the conces-
sions, BC owned the rights of exploration and ex-
ploitation within the concession areas. These facts
showed that the company held the rights on which
it based its claim (paras. 289-294).

c. The Tribunal’s Decision

The tribunal based its decision on the express
declarations made by the respondent during the
proceedings. Peru conceded that at most BC only
“held an exclusive right to seek a right to mine and
to pursue a mining project”, and for the tribunal
the sole existence of the “exclusive right” was
enough to establish jurisdiction (para. 295).

Additionally, the tribunal found that the steps
undertaken by BC to request the public necessity
decree, the acquisition of the mining concessions,
and the subsequent exploration and finding of
mineral sites, confirmed “interests arising from the
commitment of capital or other resources in the
territory of a Party to economic activity in such ter-
ritory, such as under (...) concessions”, which ful-
filled the definition of the term investment under
Article 847 of the CAN FTA (paras. 296-297).

Thus, the tribunal found in the “exclusive right”
and the steps followed by BC, the concepts needed
to establish that the company held the rights on
which it based its claim (paras. 295 and 297).

2. Whether Legality or Good Faith was a Pre-
requisite for the Tribunal’s Exercise of Juris-
diction

a. Peru’s Position

Peru argued that BC’s investment violated both
national law (in other words, it was illegal) and the
international principle of good faith, and therefore
it would have been inappropriate for the Tribunal
to grant jurisdiction (para. 299). Following Inceysa
V. El Salvador (2006), Peru alleged that “extend-
ing treaty protections to investments made in bad
faith or in violation of domestic law would reward
investors’ misconduct” (para. 299).

In the same vein, in accordance with Phoenix Ac-
tion v. Czech Republic (2009) and Hamester v. Gha-
na (2010), Peru alleged that unlawful investments
could not receive access to international dispute

resolution mechanisms, pointing out that the “le-
gality requirement does not arise out of a specific
treaty provision, but rather out of the corpus of
international law and persuasive international
arbitration jurisprudence” (para. 302). Following
the Mamidoil v. Albania case (2015), they also ar-
gued that BC made an investment through illegal
activity; therefore, “a State cannot be expected to
have consented to an arbitral dispute settlement
mechanism for investments made in violation of
its legislation” (para. 303).

In addition, the respondent stated that the inter-
pretation of Article 816 of the CAN FTA did not lead
to the conclusion that Peru and Canada intended
to protect unlawful investments. That provision
only enabled the possibility to establish special for-
malities concerning how the investments must be
made in the host State. Furthermore, the provision
did not expressly exclude the legality requirement
from the CAN FTA (para. 305).

Finally, the respondent stated that there was no
need to prove fraud or even bad faith on BC’s be-
half. Instead, the sole illegality of BC’s investment
was enough to prove the tribunal’s lack of juris-
diction. BC acted unlawfully from the beginning,
using Ms. Villavicencio as a proxy or strawman to
circumvent the restriction imposed by Article 71 of
the Peruvian Constitution. This misrepresentation
was even conducted before the local populations,
who did not know who it was that really owned
the Project and provided them with its benefits.
The entire scheme violated the Constitution and
prevented the Peruvian Government from exercis-
ing its sovereignty in the area of the concession.
When the public necessity was declared, Peru did
not know about this unlawful scheme. For these
reasons, they argued that BC should have been
deprived of being considered a protected investor
(paras. 306-307).

b. BC’s position

BC contended that the CAN FTA did not have any
legality or good faith requirement in relation to the
investment. The mining company partially agreed
with the Peruvian interpretation of Article 816 of
the CAN FTA; however, they specified that there
was no express nor implied legality requirement in
said provision.

BC stated that under international investment law,
the tribunal was not empowered to import re-
quirements that restrict jurisdiction if the parties
had not agreed on them beforehand. Rebutting
the application of the Flughafen Zurich v. Venezu-
ela (2014), Hamester (2010) and Phoenix Action
(2009) cases, BC clarified that the applicable trea-
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ties established a clear requirement of compliance
with the host State’s law. Likewise rebutting the
application of Inceysa (2006), BC alleged that the
tribunal had declared its lack of jurisdiction due to
an express consent to submit to arbitration invest-
ments made in accordance with the law. This way,
the claimant interpreted that none of the cases
cited by Peru established an implied requirement
concerning the lawfulness of the investment and
the principle of good faith (paras. 309-311).

In the end, BC identified three specific situations
where, even though there was a breach of nation-
al law, a tribunal still had the power to exercise
its jurisdiction on the merits of the dispute. First,
when the illegality the investment renders it void-
able rather than void. In BC’s case, the Constitu-
tion’s violation made the rights obtained voidable,
not void, which meant that the company was then
able to claim protection for an existing invest-
ment. Second, whether the unlawful conduct is
not serious enough and only procedural or de-
rives from a good faith mistake. In BC’s case, Ms.
Villavicencio was always transparent in relation to
the option contracts and bad faith on her behalf
was never proved by Peru. Third, if the host State
had created legitimate expectations about a law-
ful investment being protected, then the investor
is entitled to seek treaty protection. In BC’s case,
Peru had created these legitimate expectations,
allowing BC to seek the CAN FTA protection (pa-
ras. 312-316).

C. The Tribunal’s Decision

The tribunal first stated that in the absence of guid-
ing case law to establish whether legality or good
faith was a prerequisite for a tribunal’s exercise of
jurisdiction, Article 816 of the CAN FTA should be
interpreted to find the answer. The following sub-
section of Article 816 of the CAN FTA was identified
as the most relevant for this purpose (para. 319):

Nothing in Article 803 shall be construed to
prevent a Party from adopting or maintaining
a measure that prescribes special formalities in
connection with the establishment of covered
investments, such as a requirement that invest-
ments be legally constituted under the laws or
regulations of the Party, [...].

According to the tribunal’s interpretation, this pro-
vision established the possibility for Peru to adopt
a legality requirement for covered investments
under the term “special formalities”. The tribunal
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concluded, however, that Peru did not make use
of this option and therefore, the legality of BC’s
investment was not a jurisdictional requirement.
Furthermore, the tribunal highlighted that the
phrase “such as” would have applied in case Peru
had adopted other prerequisites like good faith,
but this was not the case (paras. 319 and 321).

Additionally, the tribunal agreed with BC that un-
der international investment law it was not pos-
sible to import requirements as limits to the juris-
diction if those were not expressly agreed to by the
parties. In the light of the facts, the CAN FTA did
not have any provision to that regard. Since fraud
was not claimed by Peru, the tribunal did not as-
sess this issue and clarified that there was no evi-
dence of fraud in the proceedings.*

D.  Analysis of the Key Principles Derived from
the Award

The Bear Creek case established two key principles
in relation to (i) the interpretation and application
of the investment’s illegality or bad faith defense
on jurisdiction, and (ii) the jurisdiction query for
the existence of a protected investment. Indeed,
two principles of interpretation could be derived
from the Award. The first is the “express consent”
principle, which dictates that to apply legality or
even good faith requirements as a limitation for
jurisdiction, these must be derived from the par-
ties’ consent with an express text included in the
respective treaty. The tribunal was clear in apply-
ing this principle by using a two-step approach: (i)
there was no express provision in the CAN FTA es-
tablishing legality or good faith as a requirement;
(ii) Peru did not adopt the “special formality”
expressly available in CAN FTA provisions as the
only possible way of introducing legality or good
faith as requirements. Consequently, no legality or
good faith requirements could be applied to limit
jurisdiction without express consent (or provi-
sion). To confirm the principle, one could say that
if the treaty provisions or Peru’s actions did not re-
flect the adoption of those kinds of requirements,
then the arbitration proceedings are not the prop-
er venue to “indirectly amend” or “incorporate”
treaty provisions without the parties’ agreement
(Vienna Convention, 1980, Art. 39).

The second is the “investment’s existence” prin-
ciple. Even though BC did not begin the exploita-
tion of the concessions, the tribunal gave substan-
tial importance not only to the specific wording
of Supreme Decree 032 enacted by Peru, which

4 The tribunal reserved at its discretion to analyze the issue of illegality or good faith in the merits of the dispute. This sub-

ject is not analyzed in this paper.
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granted authorization to acquire and possess
rights over the Project, but also to the various
and complex stages that these kinds of mining
projects imply, along with the corresponding capi-
tal invested in them by BC. In the CAN FTA, Peru
agreed to cover investments qualified as interests
arising from the commitment of capital and BC
met that criteria. To confirm this principle, under
Article 27 of the Vienna Convention on the Law
of Treaties (“VCLT”) (1980), Peru could not deny
BC’s investment the protection of the CAN FTA by
invoking the company’s failure to complete its in-
ternal regulatory procedures needed to start the
mining process.

lll.  CHAPTER II: REVISITING THE LEGALITY OF
THE INVESTMENT AS AN IMPLIED REQUIRE-
MENT FOR THE TRIBUNALS’ EXERCISE OF
JURISDICTION

The recent Award in the Bear Creek case analyzed
in the first chapter of this paper rejected a jurisdic-
tional objection based on an implied requirement
of legality of the investment. Indeed, since there
was no express treaty provision establishing legal-
ity as a requirement for the investment, then it
was not possible to limit the tribunal’s jurisdiction
on those grounds.®

This case has reopened the discussion about the
existence and application of the legality of the in-
vestment as an implied requirement to determine
the jurisdiction of investment arbitration tribunals,
specifically in the cases where that requirement is
not expressly incorporated in the relevant treaty.

It is necessary to address the question of consis-
tency between the existence and application of
the implied requirement of the legality of the in-
vestment as part of the interpretation of the term
“investment” in Article 25 (1) of the ICSID Conven-
tion together with the relevant treaty provisions
that define the same term, in order to assess a tri-
bunal’s jurisdiction. After reviewing the case law, it
is necessary to establish which approach is more
recommended as a means to promote some con-
sistency for investment treaty arbitration.

A. The Case Law on the Legality of the Invest-
ment Requirement

The legality requirement is commonly referred to
as the “in accordance with the host State’s laws”

5  See Second Chapter’s Sections II.C. and I1.D. of this paper.

investment requirement (Protopsaltis, 2015, p. 1;
Polkinghorne & Volkmer, 2017, p. 149). The case
law is divided between tribunals that have consid-
ered the requirement is implied and tribunals that
have denied the existence of an implied require-
ment in the treaties.

1.  Tribunals Holding that There is a Require-
ment that an Investment Must Be Made in
Accordance with the Host State’s Law (Even
Where the Treaty Does Not Expressly Regu-
late It)

The leading case in this first group is the already
mentioned Phoenix Action (2009) that established
that the investor’s obligation to make an invest-
ment in conformity with national laws (legality
requirement) was an implicit requirement for the
tribunal’s jurisdiction even when not expressly
regulated in the treaty as such. Following the Sa-
lini v. Morocco path (2001), the Phoenix Action
case added two more requisites to the Salini Test:®
legality and good faith as implied requisites in or-
der to assess the definition of investment under
Article 25 (1) of the ICSID Convention to deter-
mine the jurisdiction of the tribunal (Phoenix Ac-
tion, Ltd. v. Czech Republic, 2009, paras. 100, 106
and 114).

In Plama v. Bulgaria (2008), the tribunal held that
even in the absence of a provision in the treaty, the
investment must be in accordance with the law of
the host State (legality requirement) (paras. 138-
140). In the Fraport v. Philippines case (2007), the
tribunal concluded that investment treaty cases
confirm that treaties do not afford protection to
illegal investments either based on provisions of
the treaties or, absent an express provision in the
treaty, based on rules of international law, such as
the clean hands’ doctrine or doctrines to the same
effect (para. 328).

In Mamidoil Jetoil (2015), the tribunal held that in-
vestments are protected by international law only
when they are made in accordance with the legis-
lation of the host State, since States cannot con-
sent to the arbitration of investments that violate
their laws (paras. 294 and 359). The Hamester case
also established that an investment made in viola-
tion of the national laws could not be under the
jurisdiction of the ICSID Convention, being that a
general principle that exists independently of the
specific language in the treaty (paras. 123-124).

5 To review the other requisites for the investment which are not under analysis in this paper: Salini Costruttori S.p.A. and

Italstrade S.p.A. v. Kingdom of Morocco (2001, par. 52).
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2. Tribunals Denying the Existence of an Im-
plied Requirement That an Investment Must
Be Made in Accordance With the Host State’s
Law

One of the leading cases, Saba Fakes v. Turkey
(2010), established that it is not possible to incor-
porate legality as a principle in Article 25 (1) of the
ICSID Convention, ensuring it remains neutral, not
regulating the legality of the investment as a re-
quirement for jurisdiction. Therefore, States are
free to condition the application of their invest-
ment treaty protections and consent to arbitration
based on a legality requirement condition, as the
investment definition of the treaty is the only one
that must be considered to analyze jurisdiction for
that purpose (paras. 106, 112 and 114).

The decision in Metal-Tech v. Uzbekistan estab-
lished that the parties to an investment treaty may
bar the tribunal’s jurisdiction by limiting the pro-
tections of the treaty with a legality requirement;
therefore, such a requirement is not part of the
definition of “investment” under Article 25(1) of
the ICSID Convention (2013, p. 127). Even though it
is not an ICSID case, Achmea v. Slovakia (2018) was
important since it took a cautionary approach by
stating that if there is no express legality require-
ment in the treaty, it could be difficult to undertake
an interpretation of good faith of the definition of
investment including that requirement, so the tri-
bunal opted to refrain from declaring its existence
(para. 176). It must be also noted that the tribunal
in MINSS v. Montenegro (2016), giving a thorough
interpretation of each of the treaty provisions,
held that there was no provision that established a
legality requirement. After that, it found it unnec-
essary to assess the existence of an implied legality
requirement (paras. 210 and 212).

Finally, there is the more recent but very enlighten-
ing Bear Creek case analyzed in the first chapter, in
which the tribunal concluded that it was not pos-
sible to import an implied legality requirement to
limit jurisdiction if that was not expressly included
in the treaty (2017, paras. 319 and 321).

B.  Analysis of the Case Law and the Suggested
Approach to Deal with the Legality of the
Investment Requirement

On the one hand, some cases sustained the exis-
tence of an implied legality requirement. These con-
sidered the definition of investment under Article
25(1) of the ICSID Convention as subject to develop-
ment due to the application of external parameters
that are outside the investment treaty’s definition
of the protected investment. Therefore, making it
immaterial if the treaty established the legality of
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the investment as a requirement for jurisdiction or
not. According to these external references to inter-
national law and general principles of law, the legal-
ity of the investment jurisdiction requirement is im-
plicit and developed under the term “investment”
of the Article 25 of the ICSID Convention.

On the other hand, some cases denied the exis-
tence of an implied legality requirement. These
considered that it can be established only by an
express provision and consent in the respective
investment treaty; there is no possibility for the re-
quirement to be implied. In order to interpret the
legality requirement, these cases understood the
term “investment” under Article 25 of the ICSID
Convention as neutral. Therefore, it is the treaty
(not the ICSID Convention) that is enable to limit
or amplify the jurisdiction of the tribunal by the ex-
press inclusion or incorporation of the legality re-
quirement in the treaty’s definition of investment.

The two approaches are irreconcilable. In order to
promote the consistency required by Investment
Treaty Arbitration users, regarding the application
of the legality of the investment as a jurisdictional
requirement, the approach followed by the cases
that denied the implied requirement is the more
recommended one for four fundamental reasons.

First, those tribunals’ reasoning is rooted in the
contracting parties’ consent reflected in the trea-
ties. In line with Lim, Ho and Paparinskis concep-
tualization, these tribunals followed a sui generis
dual meaning approach with a strong subjective
criterion to define their jurisdiction over a pro-
tected investment (2018, pp. 210-231). This means
that they, correctly, give priority and prevalence to
the treaty’s provisions that established or omitted
the legality requirement as a limit to the tribunal’s
jurisdiction; rendering the term investment in Arti-
cle 25(1) of the ICSID Convention as merely neutral
(for this requirement). Confirming this approach,
Moloo and Khachaturian asserted that

where parties do not expressly exclude invest-
ments that are not made in accordance with
the law from the investment treaty’s coverage,
to preclude jurisdiction of the dispute would be
to limit jurisdiction in a way not contemplated
by the parties (2011, p. 1499).

Second, the tribunals’ interpretation of the invest-
ment treaties and ICSID Convention is in line with
the VCLT (Arts. 26 and 39). By prioritizing the ex-
press text of the investment’s treaties, the tribu-
nals are giving effect to the pacta sunt servanda
principle. If there is no express treaty provision on
the legality requirement, then there is no binding
limitation on the jurisdiction between the parties.

THEMIS-Revista de Derecho 77. enero-junio 2020. pp. 447-445. e-ISSN: 2410-9592

| Revista de Derecho

THEMIS 77

Andrés Talavera Cano

453



‘ Revista de Derecho

THEMIS 77

454

BEAR CREEK V. PERU AND THE LEGALITY OF THE INVESTMENT AS AN (IMPLIED) REQUIREMENT FOR INVESTMENT

ARBITRATION TRIBUNALS’ EXERCISE OF JURISDICTION

Third, the approach of these tribunals does not en-
danger the possible defense or legitimate interests
of the State that faces the absence of an explicit
legality of the investment requirement on jurisdic-
tion. As correctly noted by Schill, if a manifest or
fundamental breach of national or international
law is committed by the investor and there is no
legality requirement for jurisdiction to be estab-
lished, then the merits of the dispute could be the
proper venue to ask for the denial of the benefits
of the treaty for that investor (2012, pp. 322-323).

Finally, issues of legality or good faith usually have
two sides: the investor-action side and the State-
action side (usually a public authority). Therefore,
the “negative consequences” of this “wrongdoing”
must be faced by both the investor and the State,
and it is positive to find in investment arbitral tri-
bunals the arena to discuss, discover, clarify and
establish international liabilities for these kinds of
unlawful practices within the investment relations.
In other words, promote good investment rela-
tions practices.

IV.  CONCLUSION

Currently, there is a strong criticism of the invest-
ment arbitration system due to the lack of con-
sistency in arbitral tribunal’s awards’ interpreta-
tion of virtually the same treaty provisions (IBA,
2016, p. 2). The approach endorsed in this paper
provides some tools to implement certainty and
predictability about the interpretation of treaty
provisions related to the legality requirement as a
limit on tribunals’ jurisdiction. The two Bear Creek
interpretation principles (“express consent” and
“investment’s existence”) identified in this paper
are illustrative of the interpretation query of treaty
provisions related to this requirement. It must be
stated that the reasoning of the Bear Creek tribu-
nal is based on the parties’ consent as a funda-
mental pillar of the investment arbitration system,
and it promotes certainty and predictability with a
more cautionary approach to the subject matter.

Finally, the arguments and reasoning explained
in this paper could be revisited considering the
emergence of a new set of transnational invest-
ment treaty communities networks, and rules that
govern their investment relations; however, this
new approach is far beyond the scope of this pa-
per and thus reserved for future research, which is
currently in progress. ¥
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