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RESUMO

Em tempos de neoconstitucionalismo, em que os ordenamentos 
M78!3#$4<$42&"#"7$#42%#&'&?4':%8$%34&'.48'7:'$%8@"-8'.8#2$#.#4 ;9#$40'
os Tribunais Constitucionais ganham destaque, sendo, contudo, objeto 
3-'$8!"#$%&0'.%7"%3%&0'&4*8-"7340'2%'%7&T2$#%'3-'$8#"L8#4&'4*M-"#64&'.%8%'
%'.423-8%>?4'-'2%'-c"-2&?4'3%3%'d'%"7%>?4'34':%9#&"8%340'U7-'%*8#8#%'
$%:#2\4'.%8%'4'%&&#:'$\%:%34'N%"#6#&:4'M73#$#% IJ'Z-&&-'$42"-c"4'
L'U7-'&-'.8-"-23-'%2% #&%8'%'%"7%>?4'34'A7.8-:4'B8#*72% '5-3-8% '
*8%&# -#840'%'1:'3-'6-8#1$%8'%"L'U7-'.42"4'&7%&'3-$#&G-&'4*&-86%:'4&'
- -:-2"4&'3%'.423-8%>?40'$42&"#"7#234<&-'-:'M7!O4&'S723%:-2"%34&0'
ou se caracterizam como simples “decisionismo”, que poderia ser 
$ %&&#1$%34'$4:4'7:%'-&.L$#-'3-'%"#6#&:4'M73#$#% J

Palavras-chave: Q"#6#&:4' M73#$#% J' (423-8%>?4J' A7.8-:4'B8#*72% '
Federal.

ABSTRACT

e2'"#:-&'4S'2-4$42&"#"7$#42% #&:0'f\-8-',42&"#"7"#42&'%8-'#3-2"#1-3'*g'
.8#2$#. -&0'P73#$#% '[-6#-f'9%#2&'%'6-8g'#:.48"%2"'84 -0'*-#290'\4f-6-80'
$8#"#$#O-3'*-$%7&-'4S'"\-'%*&-2$-'4S'$8#"-8#%'S48'"\-'&4 7"#42'4S'\%83'$%&-&'
%23'*-$%7&-'4S'"\-'-c"-2&#42'9#6-2'"4'M739-&'3-$#&#42&0'"\%"'$47 3'*-'
$ %&&#1-3'%&'NM73#$#% '%$"#6#&:IJ'e2'"\#&'$42"-c"'#&'"\-'#2"-2"'4S'"\#&'f48h'
"4'%2% gO-'"\-'H8%O# #%2'A7.8-:-',478"'3-$#&#42&0'"8g#29'"4'-6% 7%"-'
#S'"\-g'$42&#3-8'"\-'- -:-2"&'4S'*% %2$#290'f#"\'8%"#42% '8-%&42#290'48'
#S'"\-g'$%2'*-'$ %&&#1-3'%&'&#:. -'N3-$#&#42#&:I0'8-&7 "#29'#2'%'h#23'
4S'NM73#$#% '%$"#6#&:IJ
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INTRODUÇÃO

Em tempos de neoconstitucionalismo, em que os ordenamentos 
jurídico-constitucionais se caracterizam por seu aspecto marcadamen-
"-'.8#2$#.#4 ;9#$4'-' #2"-8.8-"%"#640' %'.423-8%>?4'%&&7:-'7:'.%.- '
3-'3-&"%U7-'24'$%:.4'\-8:-2T7"#$4'-'2%'$42$8-"#O%>?4'34&'3#8-#"4&'
S723%:-2"%#&J'C&&-'8-$78&40'U7-'%$-2"7%'4&'%&.-$"4&'\-8:-2T7"#$4&'



  
Q'.423-8%>?4'3-'3#8-#"4&'S723%:-2"%#&'$4:4'$8#"L8#4'.%8%'4'$42"84 -'M78#&3#$#42% ' 

3-'.4 !"#$%&'.)* #$%&R'3-$#&#42#&:4'+ -#%<&-'%"#6#&:4'M73#$#% /'47'M7!O4'S723%:-2"%34i 
^:%'%2@ #&-'3%'M78#&.873T2$#%'34'A7.8-:4'B8#*72% '5-3-8% 
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a'&4*8-"734'24'F:*#"4'34&'B8#*72%#&',42&"#"7$#42%#&'a'"-:0'$42"7340'
&#34'4*M-"4'3-'#2):-8%&'$8!"#$%&0'.%7"%3%&0'&4*8-"7340'2%'#2&-978%2>%'
M78!3#$%'8-.8-&-2"%3%'.- %'%7&T2$#%'3-'$8#"L8#4&'4*M-"#64&'.%8%'%'&4 7>?4'
34'$42j#"4'-'.- %'-c"-2&?4'3%3%'d'%"7%>?4'34':%9#&"8%340'U7-'"-8#%'
as portas abertas para a prática do que se convencionou chamar de 
N%"#6#&:4'M73#$#% IJ'Z-&&-'$42"-c"4'L'U7-'&-'S%O'#:.48"%2"-'%'%2@ #&-'
3%'%"7%>?4'34'A7.8-:4'B8#*72% '5-3-8% '*8%&# -#84'24'U7-'$42$-82-'
d'4.-8%$#42% #O%>?4'34' #2&"#"7"4' -:'U7-&"?40'4'U7-' &-' S%8@0' %U7#0' %'
.%8"#8'3%'%2@ #&-'$8!"#$%'3-'% 97:%&'3-'&7%&'3-$#&G-&0'%'1:'3-'6-8#1$%8'
%"L'U7-'.42"4'- %&'&-'*%&-#%:'-:'S%"48-&'8%$#42%#&0'U7-'4*&-86%:'4&'
- -:-2"4&'3%'.423-8%>?40'$42&"#"7#234<&-'-:'M7!O4&'S723%:-2"%34&0'
ou se caracterizam como simples “decisionismo”, que poderia ser 
$ %&&#1$%34'$4:4'7:%'-&.L$#-'3-'%"#6#&:4'M73#$#% J

O CONFLITO DE DIREITOS FUNDAMENTAIS 
NA JURISPRUDÊNCIA DO SUPREMO TRIBUNAL 
FEDERAL: ANÁLISE CRÍTICA

K'.8-&-2"-'";.#$4'&-'3-&"#2%'d'%2@ #&-'3-'% 97:%&'M78#&.873T2-
$#%&'34'A7.8-:4'B8#*72% '5-3-8% 'U7-'-2S8-2"%8%:'4'"-:%'3%'$4 #&?4'
-2"8-'3#8-#"4&'S723%:-2"%#&0'%34"%234<&-0'$4:4'8-S-8-2$#% 0'4'$42j#"4'
-2"8-' #*-83%3-'3-'-c.8-&&?4'-'$4:72#$%>?4'-'3#8-#"4'd'.8#6%$#3%3-0'
$4:'4'4*M-"#64'3-'6-8#1$%8'$4:4'&-'"-:'3%34'%'%"7%>?4'3-&&-'B8#*72% '
,42&"#"7$#42% '-:'8- %>?4'%'-&&-'$42j#"4'-&.-$!1$4'3-'3#8-#"4&'S723%-
:-2"%#&J'K':4:-2"4'"%:*L:'&-'3-&"#2%'%'.-8&$87"%80'3-'S48:%'$8!"#$%0'
%$-8$%'3%'4.-8%$#42% #O%>?4'3%'.423-8%>?4'.48'.%8"-'34'8-S-8#34'"8#-
*72% 0'24'#2"7#"4'3-'3#6#&%8'4&'.%8F:-"84&'$42&"#"7$#42%#&'7"# #O%34&'
.48'-&&%'A7.8-:%',48"-'2%'*7&$%'.48'7:%'S723%:-2"%>?4'8%$#42% '
de suas decisões.

Procedendo a uma análise ampla das decisões, pode-se consta-
"%8'U7-'4'.%8F:-"84'$42&"#"7$#42% '3%'$423#>?4'34'%7"48'34'S%"4'+&-'
.-8&42% #3%3-'.)* #$%'47'2?4/'"-:'.%7"%34'%&'3-$#&G-&'34'A7.8-:4'
Tribunal Federal em julgamentos que envolvem colisões entre direitos 
S723%:-2"%#&0'-:'-&.-$#% '4'$42j#"4'-2"8-'%' #*-83%3-'3-'-c.8-&&?4'
-'4&'3#8-#"4&'d'.8#6%$#3%3-J'CS-"#6%:-2"-0'4'B8#*72% ',42&"#"7$#42% '
*8%&# -#84'7"# #O%<&-'3-&&-'$8#"L8#4'$4:'6#&"%&'%'S723%:-2"%8'&7%'4.>?4'
.- %'.8-6% T2$#%'3-'7:'34&'.8#2$!.#4&R
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Z4'U7-'&-'8-S-8-'d'"-2&?4'-2"8-'%' #*-83%3-'3-'-c.8-&&?4'-'3-'$8!"#$%'-'
4'3#8-#"4'd'\428%'-'d'#2"#:#3%3-0'-c#&"-'24'A7.8-:4'B8#*72% '5-3-8% 0'
.8-$-3-2"-'U7-'8-$42\-$-'%'.4&&#*# #3%3-'3-'3#S-8-2$#%>G-&0'"-234'-:'
6#&"%'%&'3#S-8-2"-&'&#"7%>G-&'3-&-:.-2\%3%&'.- 4&'-6-2"7%#&'-264 6#-
34&J'Q&&#:0'%3:#"-<&-0' "% '$4:4'2%' M78#&.873T2$#%'3-'47"84&'.%!&-&0'
U7-'&-'-&"%*- ->%:'$8#"L8#4&'3#6-8&4&'.%8%'%S-8#>?4'3-'.4&&!6- ' -&?4'd'
\428%0'"-234'-:'6#&"%'%':%#48'47':-248'-c.4&#>?4'.)* #$%'3%&'.-&&4%&J1

k'4'U7-'&-'3-.8--23-'3%'3-$#&?4'.84S-8#3%'2%'(-"#>?4'2Jl'mJnop02 
proposta contra os jornalistas Roberto Civita, Marcelo Carneiro e Diogo 
b%#2%83#0'3-$488-2"-'3%':%"L8#%'.7* #$%3%'2%'-3#>?4'34'3#%'m<q<WXXq0'
da revista VejaJ'Q.-&%8'3-'%':-3#3%'2?4'"-8'&-8'&#34'$42\-$#3%0'-:'8%O?4'
3%'#2M7&"#1$%3%'"8%:#"%>?4'48#9#2@8#%'24'A7.8-:4'B8#*72% '5-3-8% 0'4'
8- %"480':#2#&"84',- &4'3-'b-  40'%3-2"847'%4':L8#"4'3%'U7-&"?40'-2% -
"-$-234'4'3#8-#"4'd'$8!"#$%0'$4:.8--23#34'$4:4'.8-8849%"#6%'8- -6%2"-'
-'#2-8-2"-'%4'3#8-#"4'd' #*-83%3-'3-'-c.8-&&?4'-'$4:72#$%>?4R

Z?4'4*&"%2"-'%&'$42&#3-8%>G-&'U7-'6-2\4'3-'S%O-8'24'&-2"#34'3%'. -2%'
#2$4924&$#*# #3%3-'34'. -#"4'48%'S48:7 %340'#:.G-<&-'4*&-86%8'U7-'4'
"-48'3%'.-"#>?4'-:'8-S-8T2$#%0'  429-'3-'-6#3-2$#%8'&7.4&"%&'.8@"#$%&'
3- #"74&%&'$42"8%'%'&-978%2>%'2%$#42% 0'% -9%3%:-2"-'$4:-"#3%&'.- 4&'
M482% #&"%&':-2$#42%34&0' "8%37O0'2%' 8-% #3%3-0'4' -c-8$!$#4' $42$8-"40'
.48'-&&-&'.841&&#42%#&'3%'#:.8-2&%0'3%' #*-83%3-'3-'-c.8-&&?4'-'3-'
$8!"#$%0'$7M4' S723%:-2"4'8-&#3-'24'.8;.8#4' "-c"4'3%',42&"#"7#>?4'3%'
[-.)* #$%0'U7-'%&&-978%0'%4' M482% #&"%0'4'3#8-#"4'3-'-c.-23-8'$8!"#$%0'
%#23%'U7-'3-&S%648@6- '-'-c.4&"%'-:'"4:'$42"723-2"-'-'&%8$@&"#$40'
contra quaisquer pessoas ou autoridades.

Z%'&-U7T2$#%0'4'8- %"48' "%:*L:'&-'4$7.47'3%'.8-6% T2$#%'3%'
 #*-83%3-'3-'-c.8-&&?40'-:'3-"8#:-2"4'%4&'3#8-#"4&'d'.8#6%$#3%3-0'U7%2-
do constatado o envolvimento de pessoas públicas, no caso concreto:

r%.#3%80'&4*'"% '%&.-$"40'%'3-$#&?4'-:%2%3%'34'CJ'B8#*72% '3-'P7&"#>%'
34'C&"%34'3-'A?4'(%7 40'$42&7*&"%2$#%3%'-:'%$;83?4'%&&#:'-:-2"%34R'
sK&'.4 !"#$4&'-&"?4'&7M-#"4&'3-'S48:%'-&.-$#% 'd&'$8!"#$%&'.)* #$%&0'-'L'
S723%:-2"% 'U7-'&-'9%8%2"%'2?4'&;'%4'.464'-:'9-8% ' %89%':%89-:'3-'
1&$% #O%>?4'-'$-2&78%'3-'&7%&'%"#6#3%3-&0':%&'&4*8-"734'd'#:.8-2&%0'
%2"-'%'8- -6%2"-''''7"# #3%3-'.)* #$%'3%':-&:%tJ'+PBP'YpuVop0'[- J'D-&J'
bQ[,K',CAQ['a'98#S47<&-/J



  
Q'.423-8%>?4'3-'3#8-#"4&'S723%:-2"%#&'$4:4'$8#"L8#4'.%8%'4'$42"84 -'M78#&3#$#42% ' 

3-'.4 !"#$%&'.)* #$%&R'3-$#&#42#&:4'+ -#%<&-'%"#6#&:4'M73#$#% /'47'M7!O4'S723%:-2"%34i 
^:%'%2@ #&-'3%'M78#&.873T2$#%'34'A7.8-:4'B8#*72% '5-3-8% 
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'vT<&-0'.4#&0'U7-'%'$8!"#$%'M482% !&"#$%0'U7%234'#2&.#8%3%'.- 4'#2"-8-&&-'
.)* #$40'2?4' #:.48"%234'%' %$8#:w2#%' -' %' $42"723T2$#%'3%'4.#2#?4'
:%2#S-&"%3%0' %#23%':%#&' U7%234'3#8#9#3%' %'1978%&'.)* #$%&0' $4:'
% "4'98%7'3-'8-&.42&%*# #3%3-'2%'$4237>?4'34&'2-9;$#4&'3-'C&"%340'
2?4'"8%37O'2-:'&-'8-37O0'-:'&7%'-c.8-&&?4'$42$8-"%0'd'3#:-2&?4'3-'
%*7&4'3%' #*-83%3-'3-'#:.8-2&%0'2?4'&-'8-6- %234'&7&$-"!6- 0'.48'#&&4'
:-&:40'-:'&#"7%>G-&'3-'$%8@"-8'483#2@8#40'd'.4&&#*# #3%3-'3-'&4S8-8'
U7% U7-8'8-.8-&&?4'-&"%"% '47'3-'&-'-c.48'%'U7% U7-8'8-%>?4'\4&"# '34'
ordenamento positivo.

Z%'-:-2"%'3-'%$;83?4'.84S-8#34'24'E,'2Jl'xoJnWp0'6#& 7:*8%<&-0'
246%:-2"-0'%' #:#"%>?4'34&'3#8-#"4&'d'.8#6%$#3%3-'3%&'.-&&4%&'.)* #$%&0'
-:'.84 '3%'#2S48:%>?4R

EMENTA: Crime contra a honra e a vida política. É certo que, ao 
3-$#3#8<&-'.- %':# #"F2$#%'.4 !"#$%0'4'\4:-:'.)* #$4'%$-#"%'%'#2-6#"@6- '
%:. #%>?4'34'U7-'%'347"8#2%'#"% #%2%'$4&"7:%'$\%:%8'%'O42%'3#'# 7-
:#2%*# #"@0'8-&#92%234<&-'%'7:%':%#48'-c.4&#>?4'3-'&7%'6#3%'-'3-'&7%'
.-8&42% #3%3-'%4&'$4:-2"@8#4&'-'d'6% 48%>?4'34'.)* #$40'-:'.%8"#$7 %80'
34&'&-7&'%36-8&@8#4&`':%&'%'"4 -8F2$#%'$4:'%' #*-83%3-'3%'$8!"#$%'%4'
homem público há de ser menor, quando, ainda que situado no campo 
da vida pública do militante político, o libelo do adversário ultrapasse 
%' #2\%'34&'M7!O4&'3-&.8#:484&4&'.%8%'%'#:.7"%>?4'3-'S%"4&':%#&'47'
:-24&' $42$8-"4&0' &4*8-"734' &-' #26%3-:'47' "%29-2$#%:'%'-&S-8%'3%'
criminalidade: por isso, em tese, pode caracterizar delito contra a honra 
%'%&&-8"#6%'3-'\%6-8'4'4S-23#340'-c<(8-S-#"40'3-#c%34'4'b72#$!.#4's$4:'
3!6#3%&'$%7&%3%&'.48'&7%&'S% $%"87%&tJm

,42"7340'%'-:-2"%'"8%2&$8#"%'3-#c%'$ %84'U7-'4'.4&#$#42%:-2"4'
34'A7.8-:4'B8#*72% '5-3-8% '2?4'L'%*&4 7"4'%'.42"4'3-'.-8:#"#8'U7-'%'
\428%'3%&'.-&&4%&'.)* #$%&'&-M%'-2c46% \%3%0'&-:'U7% U7-8'.84"->?4J'
k'4'U7-'$42&"%"%'=# :%8'5-88-#8%'b-23-&'%4'$4:-2"%8'-&&%'3-$#&?4R

vT<&-0'%U7#0'U7-' "%:*L:'4'A7.8-:4'B8#*72% '5-3-8% '3-12-' ";.#$4&'
U7-'\@'3-'*% #O%8'4'$4:. -c4'3-'.423-8%>?40'1c%234<&-'U7-'4&'\4:-2&'
.)* #$4&'-&"?4'&7*:-"#34&'%'7:%':%#48'-c.4&#>?4'3-'&7%'6#3%'-'3-'&7%'
.-8&42% #3%3-'-0'.48'$42&-97#2"-0'-&"?4'4*8#9%34&'%'"4 -8%8'$8!"#$%&'U7-0'
.%8%'4'\4:-:'$4:7:0'.43-8#%:'&#92#1$%8'7:%'&L8#%'  -&?4'd'\428%J'
B43%6#%0'-&&%'48#-2"%>?40'&-97234'4'A7.8-:4'B8#*72% '5-3-8% 0'2?4'47-
torga ao crítico um ‘bill’ de indenidade, especialmente quando imputa a 
.8@"#$%'3-'%"4&'$42$8-"4&'U7-'8-&6% %:'.%8%'4'F:*#"4'3%'$8#:#2% #3%3-Jn
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K'.%8F:-"84' $42&"#"7$#42% '3%'6-8%$#3%3-'34' S%"4' "%:*L:'L'
%.8-$#%34'24&'M7 9%:-2"4&'34'A7.8-:4'B8#*72% '5-3-8% J'Z4'[C'2Jl'
WXoJpou0'#2$ 7&#6-0'S4#'3-$#&#64'.%8%'8-6-8"-8'4'%$;83?4'.84S-8#34'.- 4'
B8#*72% '3-'P7&"#>%'34'[#4'3-'P%2-#840'U7-'$423-2%6%'%'$4 72#&"%'D%-
27O%'r-?4'%'8-&&%8$#8'4'%7"48'34&'S%"4&0'6#&"4'U7-'&-7'"-c"4'M482% !&"#$4'
S48%'$42&#3-8%34'4S-2&#64R

C:-2"%R'D#8-#"4'd'#2S48:%>?4'+,50'%8"J'WWX/J'D%24':48% J'Q'&#:. -&'8-.84-
37>?40'.- %'#:.8-2&%0'3-'%$7&%>?4'3-':%7'7&4'3-'6-8*%&'.)* #$%&0'.8@"#$%'
3-'2-.4"#&:4'-'"8@1$4'3-'#2j7T2$#%0'4*M-"4'3-'8-.8-&-2"%>?4'3-6#3%:-2"-'
S48:7 %3%'.-8%2"-'4'BAB'.48'S-3-8%>?4'3-'&#23#$%"4&0'2?4'$42&"#"7#'%*7&4'
de direito. Dano moral indevido. RE conhecido e provido.q

D4'64"4'3%'8- %"48%0':#2#&"8%'C  -2'=8%$#-0'-c"8%#<&-'%'$42$ 7&?4'
3-'U7-'%'6-8%$#3%3-'3%'24"!$#%'6-#$7 %3%'&-86#7'.%8%'S723%:-2"%8'%'
3-$#&?4'-:'.84 '34'3#8-#"4'd' #*-83%3-'3-'-c.8-&&?4'-'$4:72#$%>?4R

K8%0'4'.8;.8#4'64"4'$4237"48'34'%$;83?4'8-$488#34'+jJ'noX/'8-$42\-$-'
U7-'%'%$7&%>?4'3-':%7'7&4'3-'6-8*%&'.)* #$%&0'.8@"#$%'3-'2-.4"#&:4'-'
"8@1$4'3-'#2j7T2$#%'$42&"47'3-'7:'34&&#T'- %*48%34'.48'7:'&#23#$%"4'
-'U7-'S4#'-2$%:#2\%34'%4'BABJ'Q'24"!$#%'6-#$7 %3%'24'"-c"4'M482% !&"#$4'
8-.8437O#70'"?4<&4:-2"-0'-&&%'%$7&%>?4'3-6#3%:-2"-'S48:% #O%3%'M72"4'
%4'BAB'.%8%'12&'3-'#26-&"#9%>?4J'K'"-c"4'M482% !&"#$4'"#34'$4:4' -&#64'
d'\428%'34'8-$488#34'-&"%6%0'.48"%2"40'&4*'%'.84"->?4'34'%8"J'WWX'3%'
,42&"#"7#>?4'5-3-8% J'Z?4'.43-8#%0'.48"%2"40'-2&-M%8'8-&.42&%*# #3%3-'
por dano moral, porque ausente o abuso de direito.

Z%'%.8-$#%>?4'3-':-3#3%'$%7"- %8'24'b%23%34'3-'A-978%2>%'2Jl'
WnJomW<x0'4'#2"-8-&&-'.)* #$40'$4:4'.%8F:-"84'$42&"#"7$#42% 0'.%7"47'%'
3-$#&?4'34'A7.8-:4'B8#*72% '5-3-8% 0'U7-'#23-S-8#7'4'.-3#34' #:#2%8'
3-'r%f']#2',\4290'U7-0'-:'8-&97%834'%4'&-7'3#8-#"4'3-'#:%9-:0'8-U7#-
&#"47'U7-'&-7'3-.4#:-2"4'2%',(e'3%'(#8%"%8#%'2?4'S4&&-'"- -6#&#42%34'
.- %'Bv',F:%8%J'e2"-8-&&%2"-'8-.8#&%8'4'"8-$\4'34'64"4'34':#2#&"84'
b%8$4'Q78L #40'24'U7% 'M7&"#1$%'&7%'3-$#&?4R

A-'-&"47'3#%2"-'3-'7:'$42j#"4'-2"8-'4'$4 -"#64'-'4'#23#6#37% 0'3-64'
homenagear o coletivo. E vejo aqui, como a estampar o coletivo, o 
interesse da sociedade em geral em acompanhar os trabalhos do 
(%8 %:-2"40'4&'"8%*% \4&'3%',4:#&&?4'(%8 %:-2"%8'3-'e2U7L8#"4J'B#-



  
Q'.423-8%>?4'3-'3#8-#"4&'S723%:-2"%#&'$4:4'$8#"L8#4'.%8%'4'$42"84 -'M78#&3#$#42% ' 

3-'.4 !"#$%&'.)* #$%&R'3-$#&#42#&:4'+ -#%<&-'%"#6#&:4'M73#$#% /'47'M7!O4'S723%:-2"%34i 
^:%'%2@ #&-'3%'M78#&.873T2$#%'34'A7.8-:4'B8#*72% '5-3-8% 
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6-:4&0'#2$ 7&#6-0'-:'"8%:#"%>?4'24'A-2%34'5-3-8% 0'7:'.84M-"4'3-' -#'
.%8%'&7*&"#"7#8'%'r-#'2l'qJWqXVpx0'-'2- -'a'#2"-8.8-"%234<&-'%',%8"%'3%'
[-.)* #$%0'"#8%234<&-'3- %'%'# %>?4'&-97234'%'U7% 0'24'$42j#"4'-2"8-'4'
coletivo e o individual, há de prevalecer o coletivo – havia dispositivo 
U7-'.84$ %:%6%'U7-'4&'$42j#"4&'-2"8-' #*-83%3-'3-'#2S48:%>?4'-'4&'
3#8-"4&'3-'.-8&42% #3%3-'a'-2"8-'- -&'4&'8- %"#64&'d'#2"#:#3%3-0'd'6#3%'
.8#6%3%0'd'\428%'-'d'#:%9-:'&-8#%:'8-&4 6#34&'-:'S%648'34'#2"-8-&&-'
.)* #$40'4*M-"#6%34'.- %'#2S48:%>?4'yJJJzJ

v-M%0'v4&&%'Cc$- T2$#%0'4'U7-'-&"@'4$488-234J'Q&'24&&%&'3-$#&G-&'&-'
sustentam pela harmonia irrestrita com a Carta da República. A partir 
34':4:-2"4'-:'U7-'2?4'4$488-'-&&%'\%8:42#%0'$4:->%'%'\%6-8'7:%'
8-&#&"T2$#%'3-:4$8@"#$%0'3-:4$8@"#$4<8-.7* #$%2%0' d'4*&-86F2$#%'34'
U7-'3-$#3#34'-'6-#$7 %34'yJJJzJ

A-2\48'(8-&#3-2"-0'"4824'%'S8#&%8'U7-0'-2"8-'4'#2"-8-&&-'#23#6#37% '-'4'
coletivo, homenageio o interesse coletivo. E o interesse coletivo reside 
2%'#2S48:%>?4'34'U7-'4$488%J'Z?4'$42&#94'.-8$-*-8'U7-'&-'6-8#1U7-0'
24'F:*#"4'34'(%8 %:-2"40'% 94'U7-'.4&&%'&-8' #&4 %34'-'%S%&"%34'34'
$42\-$#:-2"4'34'.4640'.47$4'#:.48"%234'4'6-!$7 4'3-'$4:72#$%>?4J

Q' #$#"73-'34':-#4'-:.8-9%34'2%'4*"-2>?4'3%'#2S48:%>?4'L':%#&'
7:'34&'.%8F:-"84&'$42&"#"7$#42%#&'-:.8-9%34&'.- 4'A7.8-:4'B8#*72% '
5-3-8% '2%'&4 7>?4'3-'$42j#"4&'U7-'-264 6%:'%' #*-83%3-'3-'-c.8-&-
&?4'-'$4:72#$%>?4'-'4&'3#8-#"4&'d'.8#6%$#3%3-J'C:'3-$#&?4' #:#2%80'3%'
b-3#3%',%7"- %80'-:'(-"#>?4'2l'WJxXW<x0p o Tribunal Constitucional 
#23-S-8#7'4'.-3#34'34'M482% 'O Globo'3-'.7* #$%8'$426-8&%&'"- -Sw2#$%&0'
4*"#3%&'.48':-#4'3-'#2"-8$-."%>?4'# !$#"%'-'98%6%>?4'.48'"-8$-#84&0'-2"8-'
4'-2"?4'.8-"-23-2"-'d'(8-&#3T2$#%'3%'[-.)* #$%0'Q2"\42g'=%84"#2\40'
e outras pessoas. 

K'8- %"480':#2#&"84'A-.) 6-3%'(-8"-2$-0'-:'&-7'64"40'8-S-8-2347'
%'3-$#&?4'34'B8#*72% 'a quo, 8-&&% "%234'%'#:.48"F2$#%'U7-'4'"-:%'3%'
.423-8%>?4'"-:'%"#29#34'24&'$42j#"4&'-2"8-'%' #*-83%3-'3-'-c.8-&&?4'
-'4&'3#8-#"4&'d'.8#6%$#3%3-R

Q'"-2&?4'3#% L"#$%'.-8:%2-2"-'-2"8-'%' #*-83%3-'3-'#2S48:%>?40'37:'
 %340'-'%'.84"->?4'd'#2"#:#3%3-0'd'.8#6%$#3%3-'d'\428%'-'d'#:%9-:'
3%&'.-&&4%&' L0' &%*#3%:-2"-0' 4'.%24'3-' S7234':%#&' S8-U{-2"-'3%&'
-&.-$7 %>G-&'347"8#2@8#%&' -' .8-"48#%2%&' %$-8$%'3%'.423-8%>?4'3-'
#2"-8-&&-&0'$4:4'"L$2#$%'3-'&4 7>?4'3%'$4 #&?4'-2"8-'.8#2$!.#4&'-'9%-
rantias constitucionais.
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B%:*L:'%3:#"#7'4'S8@9# '.4&#$#42%:-2"4'34'A7.8-:4'B8#*72% '
5-3-8% '-:'8- %>?4'%'-&&%'U7-&"?4R

Q'8-&.-#"4'3%'.4 T:#$%'%&&#:'6#& 7:*8%3%'a'U7-'8-j-"-'%'6#6%'3#&&-2>?4'
no direito comparado, tanto a doutrina, quanto nos tribunais constitu-
$#42%#&'<0'%#23%'2?4'&-'.43-'3#6#&%80'24'H8%&# 0'7:%'48#-2"%>?4'18:-'34'
A7.8-:4'B8#*72% R'4'U7-0'd'6#&"%'3%&'.8-:#&&%&'8-$483%3%&0'M@'*%&"%8#%'
.%8%'S%O-8'"-:-8@8#%'%'.8-"-23#3%'%2"-$#.%>?4'3%'"7"- %'8-$78&% J

(48'1:0'4'8- %"48'3-$#3#7'.- %'.84#*#>?4'3%'6-#$7 %>?4'3%&'98%6%-
>G-&'.- %'#:.8-2&%0'-:'3-"8#:-2"4'34'#2"-8-&&-'.)* #$4'-'3%'$423#>?4'
de pessoa pública do interlocutor:

Desse modo – diversamente do que sucede nas hipóteses normais de 
$42S842"4'-2"8-'%'  #*-83%3-'3-' #2S48:%>?4'-'4&'3#8-"4&'3%'.-8&42%-
 #3%3-'a'24'F:*#"4'3%'.84"->?4'%4'&#9# 4'3%&'$4:72#$%>G-&0'2?4'\@'
$4:4'-:.8-&"%8'.-&4'8- -6%2"-0'2%'.423-8%>?4'-2"8-'4&'3#8-#"4&'S72-
damentais colidentes, ao interesse público no conteúdo das mensagens 
6-#$7 %3%&0'2-:'d'24"48#-3%3-'47'24'.84"%942#&:4'.4 !"#$4'47'&4$#% '
dos interlocutores.

C:'&-7'64"40'-:'S%648'3%'.84#*#>?4'3%'6-#$7 %>?40'4':#2#&"84'
=# :%8'b-23-&'8-S-8#7<&-'%4'$%&4'$4:4'&-234'7:'#2"-8-&&%2"!&&#:4'
$%&4'3-'$4 #&?4'3-'3#8-#"4&'S723%:-2"%#&R

yJJJz' 2?4'2%' &7%' %$-.>?4' $ @&&#$%'3-' $4 #&?4' -2"8-'3#8-#"4&'3#6-8&4&0'
%U7#0'%' #*-83%3-'3-'-c.8-&&?4'-'3-'#:.8-2&%0'3-'47"84' %340'4'3#8-#"4'
d'#2"#:#3%3-0':%&0'yJJJz'$7#3%<&-'3-'7:'$%&4'3-'$4 #&?4'$4:. -c%0'U7-'
-264 6-'%'$42&#3-8%>?4'&4*8-'%'.8;.8#%'#26#4 %*# #3%3-'34'&#9# 4'3%&'
$4:72#$%>G-&'"- -Sw2#$%&J

P@'4':#2#&"84'b%8$4'Q78L #40'-:'64"4'6-2$#340'.423-847'-:'S%648'
3%' #*-83%3-'3-'-c.8-&&?40'3-:42&"8%234'&-8'S%648@6- 'd'.7* #$%>?4'
3%&'98%6%>G-&'-:'6#8"73-'3%'.8-&-86%>?4'34'#2"-8-&&-'.)* #$4R

O interesse coletivo, ao meu ver, porque vivemos em uma sociedade 
%*-8"%0'&4*8-.G-<&-'%4'#2"-8-&&-'#23#6#37% J'Z?4'.4&&4'%3:#"#8'U7-'% -
97L:'a'8-.#"4'a'U7-'&-'$4 4U7-'$4:4'$%23#3%"4'%'7:'$%894'3-'3#8->?40'
como o de Presidente da República, simplesmente receie que alguma 



  
Q'.423-8%>?4'3-'3#8-#"4&'S723%:-2"%#&'$4:4'$8#"L8#4'.%8%'4'$42"84 -'M78#&3#$#42% ' 

3-'.4 !"#$%&'.)* #$%&R'3-$#&#42#&:4'+ -#%<&-'%"#6#&:4'M73#$#% /'47'M7!O4'S723%:-2"%34i 
^:%'%2@ #&-'3%'M78#&.873T2$#%'34'A7.8-:4'B8#*72% '5-3-8% 
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$4#&%'6-2\%'d'*% \%'-'%$%*-'.8-M73#$%234'%'$%:.%2\%J'Q4'$42"8@8#40'4'
#2"-8-&&-':%#48'-&"@'2%'- 7$#3%>?40'2%'3#67 9%>?4'a'-7':-&:40'$4:4'
$#3%3?4<- -#"480'-&"47'$78#4&4'U7%2"4'%'-&&%&'1"%&0'-:'U7-'.-&-'%'% 972&'
6%O%:-2"4&'M@'4$488#34&0'.- %'#:.8-2&%'<0'3%'98%6%>?4'.%8%'U7-'&-'- #-
:#2-'U7% U7-8'3)6#3%'U7%2"4'%4'.-81 '34'$%23#3%"4J'K'#2"-8-&&-'L'34'
.8;.8#4'$%23#3%"4J'K'#2"-8-&&-0'24'$%&40'L'34'%7"48'3%'%>?4'U7-0'27:%'
:-3#3%0'27:%'"7"- %'%2"-$#.%3%0'%$%*47'.48'4*&"%$7 #O%8'%'3#67 9%>?4'
3-&&%&'1"%&'U7-0'&4*'4':-7'.42"4'3-'6#&"%0'M@'"%83%J'C&"%:4&'%'"8T&'&--
:%2%&'3%&'- -#>G-&'-'.8-$#&%:4&'$42\-$-8'4'.-81 '3-'$%3%'$%23#3%"4J

Outro caso interessante é o chamado caso da Escola Base,x'um 
34&':%#&'87:484&4&'-264 6-234'%' #*-83%3-'3-'-c.8-&&?4'-'4&'3#8-#"4&'
d'6#3%'.8#6%3%0'd'#2"#:#3%3-0'd'\428%'-'d'#:%9-:'4$488#34&'24'H8%&# J

C:':%8>4'3-'Yuun0'%'#:.8-2&%'.7* #$47'8-.48"%9-2&'&4*8-'&-#&'
.-&&4%&'U7-'-&"%8#%:'-264 6#3%&'24'%*7&4'&-c7% '3-'$8#%2>%&0'% 72%&'
3%'C&$4 %'H%&-0' 4$% #O%3%'24'*%#884'3%'Q$ #:%>?40'2%'$%.#"% '.%7 #&"%J'
Jornais, revistas, emissoras de rádio e de TVo'*%&-%8%:<&-'-:'S42"-&'
41$#%#&'|'.4 !$#%'-' %734&':L3#$4&'|'-'-:'3-.4#:-2"4&'3-'.%#&'3-'
% 724&J'Q'6-83%3-0'%.78%3%'.4&"-8#48:-2"-0'24'-2"%2"40'S4#'%'3-'U7-'
4&'%*7&4&'&-c7%#&'M%:%#&'4$488-8%:0'-'%'%$7&%>?4'#2S723%3%'%$%*47'
.48'9-8%80'.48'1:0'4'%8U7#6%:-2"4'34'#2U7L8#"4'M73#$#% J'u

Z4'-2"%2"40'U7%234'"% 'S%"4'S4#'%.78%340'%'-&$4 %'M@'\%6#%'&#34'
3-.8-3%3%0'4&'3424&'-&"%6%:'S% #34&0':42-"@8#%'-':48% :-2"-0'-'-8%:'
%:-%>%34&'3-':48"-'-:'"- -S42-:%&'%2w2#:4&J10

Q'3#67 9%>?40'.- %'#:.8-2&%0'34'&7.4&"4'$8#:-'$4:-"#34'.- 4&'
.84.8#-"@8#4&'3%'C&$4 %'H%&-'9-847'#2):-8%&'%>G-&'#23-2#O%";8#%&J'Z4'
Q98%64'3-'e2&"87:-2"4'2l'nupnXp11 interposto pela TV Globo, tendo em 
6#&"%'%'2?4'%3:#&&?4'34'[-$78&4'Cc"8%483#2@8#40'4'A7.8-:4'B8#*72% '
5-3-8% '.w3-':%2#S-&"%8<&-'&4*8-'%'U7-&"?4J

C:'U7-'.-&-'%'3-$#&?4'34'A7.8-:4'B8#*72% '5-3-8% '2?4' "-8'
%3-2"8%34'24':L8#"40'6#&"4'U7-'4'8-$78&4'3-'%98%64'S4#'M7 9%34'#:.84-
6#340'"482%234'#26#@6- '4'8-$78&4'-c"8%483#2@8#40'4'8- %"480':#2#&"84'
,- &4'3-'b-  40'2?4'3-#c47'-&$%.%8'%'4.48"72#3%3-'3-'&-':%2#S-&"%8'
&4*8-'4'.4 T:#$4'$%&40'S%O-234'7:%'8-j-c?4'&4*8-'%'$4 #&?4'-2"8-'%'
 #*-83%3-'3-'-c.8-&&?4'-'3-'$4:72#$%>?4'-'4&'3#8-"4&'d'.8#6%$#3%3-R
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B482%<&-' #:.48"%2"-' &% #-2"%80'2-&"-'.42"40'.8-&-2"-'4' $42"-c"4' -:'
-c%:-'+U7-'-264 6-'4&' %:-2"@6-#&'-.#&;3#4&'3%'C&$4 %'H%&-'4$488#34&'
-:'A?4'(%7 4VA(/0'U7-'%'&7.-8%>?4'34&'%2"%942#&:4&'-c#&"-2"-&'-2"8-'
.8#2$!.#4&' $42&"#"7$#42%#&' <' $4:4'%U7- -&' $42$-82-2"-&' d'  #*-83%3-'
3-'#2S48:%>?4'+U7-'2?4'&-'8-6-&"-'3-'$%8@"-8'%*&4 7"40'.4&"4'U7-'#2--
c#&"-:0'-:'24&&4'&#&"-:%'M78!3#$40'3#8-#"4&'%*&4 7"4&/0'3-'7:' %340'-'
d'.8-&-86%>?4'3%'\428%0'3-'47"84'<'\@'3-'8-&7 "%8'3%'7"# #O%>?40'.- 4'
Poder Judiciário, de critérios que lhe permitam ponderar e avaliar, ‘hic 
-"'272$t0'-:'S72>?4'3-'3-"-8:#2%34'$42"-c"4'-'&4*'7:%'.-8&.-$"#6%'
%c#4 ;9#$%' $42$8-"%0'U7% '3-6%' &-8'4'3#8-#"4'%'.8-.423-8%8'24' $%&40'
$42&#3-8%3%'%'&#"7%>?4'3-'$42j#"4'4$488-2"-0'3-&3-'U7-0'24'-2"%2"40'%'
7"# #O%>?4'34':L"434'3%'.423-8%>?4'3-'*-2&'-'#2"-8-&&-&'2?4'#:.48"-'
-:'-&6%O#%:-2"4'34'$42"-)34'-&&-2$#% '34&'3#8-#"4&'S723%:-2"%#&0'"% '
$4:4'%36-8"-'4':%9#&"L8#4'3%'347"8#2%'yJJJzJ',%*-'8-$42\-$-8'U7-'4&'
3#8-#"4&'3%'.-8&42% #3%3-'+$4:4'4&'.-8"#2-2"-&'d'#2$4 7:#3%3-'3%'\428%'
-'d'.8-&-86%>?4'3%'3#92#3%3-'.-&&4% '34&'&-8-&'\7:%24&/'8-.8-&-2"%:'
 #:#"%>G-&'$42&"#"7$#42%#&'-c"-82%&'d' #*-83%3-'3-'-c.8-&&?40's6-83%-
3-#84&'$42"8%.-&4&'d' #*-83%3-'3-'#2S48:%>?4t'yJJJz0'U7-'2?4'.43-'<'-'
2?4'3-6-'<'&-8'-c-8$#3%'3-':434'%*7&#64'yJJJz0':-&:4'.48U7-'%'9%8%2"#%'
$42&"#"7$#42% ' &7*M%$-2"-'d'  #*-83%3-'3-' #2S48:%>?4'2?4'%S%&"%0'.48'
-S-#"4'34'U7-'3-"-8:#2%'%'.8;.8#%',42&"#"7#>?4'3%'[-.)* #$%0'4'3#8-#-
"4'34' -&%34'd'#23-2#O%>?4'.48'3%24&':%"-8#%#&0':48%#&'47'd'#:%9-:'
+,KZABeB^e}~K'5CDC[Qr0'%8"J'ql0'#2$#&4&'v'-'�0'$V$'4'%8"J'WWX0'�'Yl/J'

Z%':-&:%'3-$#&?40'4'8- %"48':-2$#4247'M78#&.873T2$#%'34'B8#*7-
2% ',42&"#"7$#42% '% -:?40'S%O-234'8-S-8T2$#%'d'.4&#>?4'3-'.8-S-8T2$#%0'
%&&7:#3%'.48' %U7- %',48"-0' -:' 8- %>?4'%4&'3#8-#"4&' d'.8#6%$#3%3-0'
U7%234'"%#&'3#8-#"4&'&?4'.423-8%34&'$4:'%' #*-83%3-'3-'-c.8-&&?4R

�' 7O'3-&&-&'.8#2$!.#4&0'L'S48>4&4'$42$ 7#8'U7-0'&-:.8-'U7-'3#8-#"4&'
$42&"#"7$#42%#&'&?4'$4 4$%34&'-:'$42S842"40'7:'$423#$#42%'4'47"840'
atuando como limites estabelecidos pela própria Lei Maior para impedir 
-c$-&&4&'-'%8*!"8#4&J'Q&&#:0'&-'%4'3#8-#"4'd' #68-'-c.8-&&?4'3%'%"#6#3%3-'
#2"- -$"7% '-'3-'$4:72#$%>?4'$42"8%.G-<&-'4'3#8-#"4'd'#26#4 %*# #3%3-'
da intimidade da vida privada, da honra e da imagem, segue-se como 
$42&-U{T2$#%' ;9#$%'U7-'-&"-') "#:4'$423#$#42%'4'-c-8$!$#4'34'.8#:-#84J'
K&'24&&4&':- \48-&' $42&"#"7$#42% #&"%&0'*%&-%34&'2%' M78#&.873T2$#%'
3%'A7.8-:%',48"-'Q -:?0'#23#$%:'4'.8#2$!.#4'3%'s.84.48$#42% #3%3-t'
como sendo o meio mais adequado para se solucionarem eventuais con-
j#"4&'-2"8-'%' #*-83%3-'3-'$4:72#$%>?4'-'4&'3#8-#"4&'3%'.-8&42% #3%3-J'
C2&#2%:'U7-0'-:*48%'2?4'&-'3-6%'%"8#*7#8'.8#:%O#%'%*&4 7"%'%'7:'47'
%'47"84'.8#2$!.#4'47'3#8-#"40'24'.84$-&&4'3-'.423-8%>?4'3-&-264 6#34'



  
Q'.423-8%>?4'3-'3#8-#"4&'S723%:-2"%#&'$4:4'$8#"L8#4'.%8%'4'$42"84 -'M78#&3#$#42% ' 

3-'.4 !"#$%&'.)* #$%&R'3-$#&#42#&:4'+ -#%<&-'%"#6#&:4'M73#$#% /'47'M7!O4'S723%:-2"%34i 
^:%'%2@ #&-'3%'M78#&.873T2$#%'34'A7.8-:4'B8#*72% '5-3-8% 
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.%8%'%' &4 7>?4'34'$42j#"40'4'3#8-#"4'3-'24"#$#%8'\@'3-' $-3-8'-&.%>4'
&-:.8-'U7-'4'&-7'-c-8$!$#4'#:.48"%8'&%$8#S!$#4'3%'#2"#:#3%3-0'3%'\428%'
e da imagem das pessoas.

Q4'12% 0'4':#2#&"84'8-%18:%'4'%$;83?4'.84S-8#34'.- 4'B8#*72% '3-'
P7&"#>%'3-'A?4'(%7 40'$%8%$"-8#O%234<4'$4:4'#2$-2&78@6- 0'$4218:%2-
34'U7-'2?4'\476-'U7% U7-8'#2M7&"%'4S-2&%'d' #*-83%3-'3-'#2S48:%>?4'
34&'%98%6%2"-&0'"-234'-:'6#&"%'%'$421978%>?4'3-'%*7&4'34'-c-8$!$#4'
3%' #*-83%3-'3-'#2S48:%8'2%'6-#$7 %>?4'3-'24"#$#@8#4'4S-2&#64'd'\428%'
34&'%7"48-&0'&-:'%':!2#:%'$%7"- %0'2-:'%.78%>?4'34&'S%"4&0'U7-'.84-
37O#8%:'98%6!&&#:4&'.8-M7!O4&'3-'2%"78-O%':48% '.%8%'4&'4S-23#34&J

5-#"4'-&&-':%.-%:-2"4'%$-8$%'3-'% 97:%&' M78#&.873T2$#%&'34'
A7.8-:4'B8#*72% '5-3-8% '-264 6-234'4'$42j#"4'3-'3#8-#"4&'S723%-
:-2"%#&0'.%&&%<&-0'%948%0'%'7:%'%2@ #&-'$8!"#$%'3%&'3-$#&G-&0'%'1:'3-'
&-'6-8#1$%8'%'&7%'8%$#42% #3%3-0'47'&-M%0'&-'&?4'$%8%$"-8#O%3%&'.48'7:'
$-8"4'N3-$#&#42#&:4I0'U7-'.43-8#%'&-8'$ %&&#1$%340'-:'$-8"%':-3#3%0'
$4:4'%"#6#&:4'M73#$#% 0'47'&-'&?4'*%&-%3%&'-:'7:'M7!O4'S723%:-2"%340'
U7-'4*&-86%'4&'- -:-2"4&' ;9#$4&'3%'.423-8%>?4J

A PONDERAÇÃO DE DIREITOS FUNDAMENTAIS 
PELO SUPREMO TRIBUNAL FEDERAL: DECISIO-
NISMO (LEIA-SE ATIVISMO JUDICIAL) OU JUÍZO 
FUNDAMENTADO?

Diante do rol de precedentes apresentados no tópico anterior, 
$42$ 7#<&-' U7-0' -S-"#6%:-2"-0' 4' A7.8-:4'B8#*72% ' 5-3-8% ' "-:' &-'
7"# #O%34'3-'.%8F:-"84&'$42&"#"7$#42%#&'2%'.423-8%>?4'3-'#2"-8-&&-&'
$42"8%.4&"4&0'$4:4'L'4'$%&4'3%' #*-83%3-'3-'-c.8-&&?4'-'4&'3#8-#"4&'d'
.8#6%$#3%3-J'C&&-&'.%8F:-"84&'"T:'$7:.8#34'&7%':#&&?4'.8-$!.7%'3-'
S723%:-2"%8'%'4.>?4'3-&&-'B8#*72% ',42&"#"7$#42% '.- %'.8-6% T2$#%'
de um dos princípios, em detrimento de outro, de igual hierarquia, no 
M7 9%:-2"4'3-'$%&4&'$42$8-"4&0'9%8%2"#234'8%$#42% #3%3-'d&'3-$#&G-&J

Z4'-2"%2"40'&-'L'6-83%3-'U7-'%&' M78#&.873T2$#%&'34'A7.8-:4'
B8#*72% '5-3-8% '"T:'.8498-&&#6%:-2"-'&-'&-86#34'3%'"-48#%'3%'.42-
3-8%>?40'$4:'%'%. #$%>?4'34'.8#2$!.#4'3%'.84.48$#42% #3%3-'2%'8-&4-
 7>?4'3-'$42j#"4&'-2"8-'%' #*-83%3-'3-'-c.8-&&?4'-'$4:72#$%>?4'-'4&'
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3#8-#"4&'d'.8#6%$#3%3-0'2?4'&-'.43-'2-9%80'$42"7340'U7-'-&&-'B8#*72% '
Constitucional tem se abstido de analisar o caso concreto pelo do uso 
34&'"8T&'- -:-2"4&'$42&"#"7"#64&'34'.8#2$!.#4'3%'.84.48$#42% #3%3-'
+2-$-&&#3%3-0'%3-U7%>?40'.84.48$#42% #3%3-'-:'&-2"#34'-&"8#"4/J

,42S48:-'%'"-48#%'34&'.8#2$!.#4&'3-'[4*-8"'Q -cg012 a pondera-
>?4'&-'4.-8%$#42% #O%'.48':-#4'3%&'-&"87"78%&'3-'.423-8%>?4'U7-'&?40'
2%' 8-% #3%3-0' -&"87"78%&'3-' %897:-2"%>?4' 8%$#42% J'B%#&' -&"87"78%&'
9%2\%:'S48:%'.- 4'.8#2$!.#4'3%'.84.48$#42% #3%3-'-'&-7&' "8T&'- --
mentos constitutivos.Ym

D-2"84'3-&&-'$42"-c"40'$421978%3%'%'$4 #&?4'-2"8-'3#8-#"4&'S72-
damentais, no caso concreto, seria necessário que o Supremo Tribunal 
5-3-8% '.84$-3-&&-'d'%2@ #&-'3-&&-&'&7*.8#2$!.#4&'6-8#1$%2340'&7$-&-
&#6%:-2"-0'&-'%'8-&"8#>?4'%'7:'34&'3#8-#"4&'S723%:-2"%#&'L'%3-U7%3%0'
.4&"-8#48:-2"-0'2-$-&&@8#%0'-'.48'1:0'.84.48$#42% '-:'8- %>?4'%4'1:'
.8-"-23#34J'Z4'-2"%2"40'2?4'L'4'U7-'&-'6-8#1$%'2%&'3-$#&G-&'S723%-
mentadas por aquele Tribunal Constitucional.

O que se depreende das decisões acima colacionadas é que os 
.4&#$#42%:-2"4&'34&':#2#&"84&0'-:%2%34&'.48':-#4'34&'64"4&0'&?40'
&4*8-"7340'%.-2%&'8-";8#$4&0' M@'U7-'2?4'\@'%'7"# #O%>?4'34'.8#2$!.#4'
da proporcionalidade, em seu sentido próprio, qual seja, mediante o 
-c%:-'3-'"434&'4&'&-7&'&7*.8#2$!.#4&J

K&'M7 9%:-2"4&'34'A7.8-:4'B8#*72% '5-3-8% '&-' #:#"%:'d'7"#-
 #O%>?4'34'"-8$-#84'&7*.8#2$!.#4'3%'.84.48$#42% #3%3-'.- %'*7&$%'3%'
“justa medida”Yn'-2"8-'%'8-&"8#>?4'#:.4&"%'-'%'12% #3%3-'.8-"-23#3%J'C'
L'%.-2%&'2%'6-8#1$%>?4'34'.8#2$!.#4'3%'.84.48$#42% #3%3-'-:'&-2"#34'
-&"8#"40'#&"4'L0'2%'%. #$%>?4'3%'.423-8%>?4'.84.8#%:-2"-'3#"%0'U7-'4&'.%-
8F:-"84&'$42&"#"7$#42%#&'&?4'$42&#3-8%34&0'6#&"4'U7-'L'2-&&-':4:-2"4'
U7-'&-'3@'4'@.#$-'34'&4.-&4'3%&'$#8$72&"F2$#%&'8- -6%2"-&'34'$%&4'-'3%&'
8%OG-&'%'S%648'-'$42"8%'d'.8-$-3T2$#%'3-'7:'47'3-'47"84'.8#2$!.#4JYq

B43%6#%0'%'-c. 48%>?4'3-&&-&'.%8F:-"84&0'.48'4$%&#?4'34&'M7 9%-
:-2"4&0'2?4'"-:'&#34'&71$#-2"-'.%8%'%'$42&"87>?4'3-'7:'.4&#$#42%:-2-
"4'18:-'-'$4-&4'%$-8$%'34'$42j#"4'-:'3-*%"-J'(48':-#4'3%'%2@ #&-'3%&'
M78#&.873T2$#%&'&4*8-'-&&-'$42S842"4'-2"8-'3#8-#"4&'S723%:-2"%#&0'2?4'
&-'$42&-97-'6#& 7:*8%80'$4:'-c%"#3?40'U7% 'L'%'48#-2"%>?4'.-8&-97#3%'
pelo Supremo Tribunal Federal.



  
Q'.423-8%>?4'3-'3#8-#"4&'S723%:-2"%#&'$4:4'$8#"L8#4'.%8%'4'$42"84 -'M78#&3#$#42% ' 

3-'.4 !"#$%&'.)* #$%&R'3-$#&#42#&:4'+ -#%<&-'%"#6#&:4'M73#$#% /'47'M7!O4'S723%:-2"%34i 
^:%'%2@ #&-'3%'M78#&.873T2$#%'34'A7.8-:4'B8#*72% '5-3-8% 
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D#S-8-2"-:-2"-'34&'"8#*72%#&<8-S-8T2$#%0'%'Supreme Court ameri-
cana e o Bundesverfassungsgericht'% -:?4, que centralizam suas decisões 
2%'8%O?4'3-'-c#&"#8'3-'&7%&'8-&.-$"#6%&',42&"#"7#>G-&'+%'.8#:-#8%'$7 "7-
%234'3-'S48:%'#2$42"-&"@6- '%' #*-83%3-'3-'-c.8-&&?4'-'3-'$4:72#$%>?4'
-'%'47"8%0'.8#:%234'.- %'.84:4>?4'3%'3#92#3%3-'\7:%2%0'.48':-#4'3%'
.84"->?4'34&'3#8-#"4&'d'#2"#:#3%3-/0'4'B8#*72% ',42&"#"7$#42% '*8%&# -#84'
%#23%'2?4'4S-8-$-'7:%'M78#&.873T2$#%'72!&&42%0'U7-'%.42"-'.%8%'7:'
-2"-23#:-2"4'S48:%"%34'$4:'4&'.84.;&#"4&'3%',42&"#"7#>?4'5-3-8% 'J

,4:4'%.42"%'=# :%8'5-88-#8%'b-23-&0'%.-&%8'3-'4'"-c"4'$42&-
"#"7$#42% '*8%&# -#84'2?4'"-8'.8#6# -9#%34'3-"-8:#2%34'3#8-#"40'L'.4&-
&!6- '3-37O#80'2%'1c%>?4'3%&'$ @7&7 %&'.L"8-%&'+,50'%8"J'pX0'�'nl/0'U7-'
os valores vinculados ao princípio da dignidade da pessoa humana 
%&&7:-:'3-&"%$%34'8- -64'+%8"J'Yl0'eee/R

Q&&#:0'3-6-:'&-8' -6%34&'-:'$42"%0'-:'-6-2"7% 'M7!O4'3-'.423-8%>?40'
4&'6% 48-&'U7-'$42&"#"7-:'#2-U7!64$%'-c.8-&&?4'3-&&-'.8#2$!.#4'+#26#4-
 %*# #3%3-'3%'.-&&4%'\7:%2%0'8-&.-#"4'd'&7%'#2"-98#3%3-'S!&#$%'-':48% 0'
inviolabilidade do direito de imagem e da intimidade).Yp

Z4'-2"%2"40'%4'&-'.84$-3-8'd'%2@ #&-'3%&'3-$#&G-&'34'A7.8-:4'
B8#*72% '5-3-8% 0'2?4'&-'$42&-97-'3#&"#297#8'%'.8-&-2>%0'$4:'%'2#"#3-O'
U7-'&-8#%'3-'&-'-&.-8%80'3-&&-':%2"4'3-'.84"->?4'd'3#92#3%3-'3%'.-&&4%'
humana. Pelo contrário, por vezes, ele se torna apenas um espectro, 
7:%'S% &%'# 7&?40'U7-'3-&%*8#9%'%'"434&0'3-#c%234<24&'67 2-8@6-#&'%4&'
desmandos do intérprete da lei.

k'4*6#4'U7-'2?4'&-'-&.-8%'34'A7.8-:4'B8#*72% '5-3-8% '7:%'
3-$#&?4'.842"%'-'%$%*%3%'-:'8- %>?4'%4&'$42j#"4&'-2"8-'%' #*-83%3-'3-'
-c.8-&&?4'-'4&'3#8-#"4&'d'.8#6%$#3%3-0'\%M%'6#&"%'U7-'L'%'.423-8%>?4'
desses bens jurídicos constitucionalmente assegurados, a partir da in-
"-8.8-"%>?4'&#&"-:@"#$%'3%'.8;.8#%',42&"#"7#>?4'-':-3#%2"-'%'%. #$%>?40'
no caso concreto, do princípio da proporcionalidade, que indicará qual 
3-&&-&'3#8-#"4&'3-6-8@'&4S8-8'8-&"8#>?40'-:'$%3%'&#"7%>?40'%"-2"%234'd'
#2"-2>?4'34' -9#& %348'$42&"#"7#2"-J

C'2-:'.43-8#%' &-8'3#S-8-2"-0'  -6%234<&-'-:'$42"%'U7-' &?4'%&'
.-$7 #%8#3%3-&'34'$%&4'$42$8-"4'-:'-c%:-'U7-'#8?4'3-"-8:#2%80'%'$%3%'
6-O0'U7% '4'.8#2$!.#4'U7-'3-6-'"-8'.8-$-3T2$#%'&4*8-'4'47"84J
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O que se espera, contudo, é que o Supremo Tribunal Federal 
$42&"87%'&7%&'.8;.8#%&'8-98%&'3-'.8-$-3T2$#%0'.48':-#4'34'8-#"-8%34'
M7 9%:-2"4'3-'$%&4&'$42$8-"4&0'$42&4 #3%234'7:%'M78#&.873T2$#%'$42&#&-
"-2"-'-'6-83%3-#8%:-2"-'$42$8-"#O%348%'3%',42&"#"7#>?40'"-234'&-:.8-0'
como princípio norteador, o princípio da dignidade da pessoa humana:

Q948%0'8-% :-2"-'L'%'3#92#3%3-'U7-'3@'.%8F:-"84'.%8%'%'&4 7>?4'34'
$42j#"4'3-'.8#2$!.#4&`' L' - %' %'  7O'3-' "434'4'483-2%:-2"4JB%2"4'24'
$42j#"4' -:'%*&"8%"4'3-'.8#2$!.#4&' $4:4'24' $%&4' 8-% 0' $42$8-"40' L' %'
3#92#3%3-'U7-'3#8#9#8@'4'#2"L8.8-"-'a'U7-'"-8@'-:':?4&'4'#2&"87:-2"4'
3%'.84.48$#42% #3%3-'a'.%8%'%'*7&$%'3%'&4 7>?4J

Q&&#:0'.48'-c-:. 40'4'.8#2$!.#4'3%'#2"#:#3%3-0'6#3%'.8#6%3%0'
honra, imagem da pessoa humana etc. deve ser entendido pelo da 
3#92#3%3-J'Z4'$42j#"4'-2"8-'%' #*-83%3-'3-'-c.8-&&?4'-'#2"#:#3%3-'L'
%'3#92#3%3-'U7-'3@'%'3#8->?4'.%8%'&4 7>?4J'Z%'8-% '$4 #&?4'3-'\428%&0'
é a dignidade que servirá – via proporcionalidade – para sopesar os 
3#8-"4&0' #:#"-&'-'#2"-8-&&-&'.4&"4&0'-'9-8%8'%'8-&4 7>?4JYx

Nesse sentido, independe, no caso concreto, se, após a ponde-
8%>?40'.8-6% -$-8'4'3#8-"4'd' #*-83%3-'3-'-c.8-&&?4'-'$4:72#$%>?4'47'
7:'34&'3#8-#"4&'d'.8#6%$#3%3-'+d'6#3%'.8#6%3%0'd'#2"#:#3%3-0'd'\428%'
-'d'#:%9-:/0'.4#&0'-:'&-'"8%"%234'3-'34#&'.8#2$!.#4&'S723%:-2"%#&0'3-'
#97% '\#-8%8U7#%'$42&"#"7$#42% 0'2?4'L' !$#"40'27:'C&"%34'D-:4$8@"#$4'
3-'D#8-#"40'U7-'&-'-c#M%'%'8-&"8#>?4'$42&"%2"-'3-'%.-2%&'7:'3-&&-&'#2-
"-8-&&-&J'Q948%0'.8-6% -$-234'7:'3-&&-&'34#&'3#8-#"4&'S723%:-2"%#&0'
-:'3-"-8:#2%3%'&#"7%>?40'"482%<&-'#:.4&#"#64'U7-'4'A7.8-:4'B8#*72% '
5-3-8% 'S723%:-2"-0'3-'S48:%'8%$#42% 0'%'&7%'-&$4 \%0'$42&7*&"%2$#%-
da no princípio da dignidade humana, valor-guiaYo'3%',42&"#"7#>?4'
Federal Brasileira.

Tem-se, por conseguinte, que o Supremo Tribunal Federal ainda 
$%8-$-'3-'7:%' ;9#$%'4.-8%$#42% '-'"-;8#$%':%#&'&; #3%'-'-c. !$#"%'$4:'
8- %>?4'd'S723%:-2"%>?4'3-'&7%&'3-$#&G-&0'24&'$%&4&'-:'U7-'-264 6%:'
%'.423-8%>?4'-2"8-'%' #*-83%3-'3-'-c.8-&&?4'-'3-'$4:72#$%>?4'-'4&'
3#8-#"4&'d'.8#6%$#3%3-J'B%#&'3-$#&G-&'2-$-&&#"%:'-&"%8'-:'$42&42F2$#%'
$4:'%'-64 7>?4'&4$#% '-'4'.84$-&&4'\#&";8#$4'6#6-2$#%34&'.- %'&4$#-3%3-'
-0'%4':-&:4'"-:.40'3-6-:'$-2"8%8<&-'2%'24>?4'3-'3#92#3%3-'-'24'.-81 '
3-:4$8@"#$4'U7-'-&.- \%'%',42&"#"7#>?4'5-3-8% '3-YuooJ



  
Q'.423-8%>?4'3-'3#8-#"4&'S723%:-2"%#&'$4:4'$8#"L8#4'.%8%'4'$42"84 -'M78#&3#$#42% ' 

3-'.4 !"#$%&'.)* #$%&R'3-$#&#42#&:4'+ -#%<&-'%"#6#&:4'M73#$#% /'47'M7!O4'S723%:-2"%34i 
^:%'%2@ #&-'3%'M78#&.873T2$#%'34'A7.8-:4'B8#*72% '5-3-8% 
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A-:'#&&40'$%#<&-'27:'6%O#4'\-8:-2T7"#$4'U7-'*-#8%'%'#88%$#42%-
 #3%3-0'-'3-'2%3%'%3#%2"%'8-% #O%8'%'"8%2&S-8T2$#%'3-':43- 4&'.842"4&'
3-'47"84&'B8#*72%#&',42&"#"7$#42%#&0'%.84.8#%234<&-'3-'&7%&'S723%-
:-2"%>G-&0'6#&"4'U7-0'-:'%:*#-2"-'-&"8%2\40'2?4'&4*8-6#6-8#%:0'.48'
S% "%'34'4c#9T2#4'6#"% 0'4'8-&.-#"4'd',42&"#"7#>?4J

CONCLUSÃO

O presente estudo buscou analisar como o Supremo Tribunal 
5-3-8% ' "-:' &-'.4&#$#42%34' -:' 8- %>?4' d'.423-8%>?40'\%6-234<&-'
%34"%34'$4:4'S4$40'.%8%'"%2"40'4'$42j#"4'-2"8-'4'3#8-#"4'd' #*-83%3-'
3-'-c.8-&&?4'-'3-'$4:72#$%>?4'-'4'3#8-#"4'd'.8#6%$#3%3-J'

Z-&&-' &-2"#340' %',42&"#"7#>?4'5-3-8% '3-' Yuoo' $42&%9847'4&'
3#8-#"4&'d'6#3%'.8#6%3%0'd'#2"#:#3%3-0'd'\428%'-'d'#:%9-:'2?4'%.-2%&'
$4:4' #:#"-&'-c"-824&'d' #*-83%3-'3-'-c.8-&&?4'-'3-'$4:72#$%>?40':%&'
"%:*L:'$4:4'3#8-#"4&'S723%:-2"%#&'-:'&#':-&:4&0'$42S48:-'4'%8"J'ql0'
�0'34'U7-'8-&7 "%'.4&&!6- '%'$4 #&?4'-2"8-'-&&-&'3#8-#"4&0'24'$%&4'$42$8-"4J

e&&4'4$488-'U7%234'4'-c-8$!$#4'3-'3-"-8:#2%34'3#8-#"4'S723%:-2-
"% '.48'.%8"-'3-'7:'"#"7 %8'$4 #3-'$4:'4'-c-8$!$#4'34'3#8-#"4'S723%:-2"% '
.48'.%8"-'3-'47"84'"#"7 %80'#:.-3#234'47'.8-M73#$%234'%'&7%'8-% #O%>?4J'
(%8%'%'&4 7>?4'3-&&-'$42S842"40'S%O<&-'2-$-&&@8#4'7:'N:L"434I'U7-'
$4:.%"#*# #O-'%' &7%'$4-c#&"T2$#%0' &-:0'3-'7:'  %340'3-&$42&#3-8%8'%'
&7%'6% #3%3-'-0'3-'47"840'&% 6%97%83%234'%'72#3%3-'3%',42&"#"7#>?4J

D-6#34'd'%*-8"78%'&-:F2"#$%'-'-&"87"78% '34&'3#8-#"4&'S723%:-2-
tais, que lhe garantem um caráter principiológico, quando esses se en-
$42"8%:'-:'$42S842"40'%'8-&4 7>?4'34'$42j#"4'2?4'&-'3@'.- %'-c$ 7&?4'
3-'7:'34&'3#8-#"4&'S723%:-2"%#&0'$4:4'4$488-'$4:'%&'8-98%&0':%&'&#:'
.- %':%27"-2>?4'3-'%:*4&0'$%*-234'%4'%. #$%348'34'D#8-#"40'24'$%&4'
$42$8-"40'S%O-8'%'8-&"8#>?4'"-:.48@8#%'-'.42"7% 0'$%&7!&"#$%0'3-'%.-2%&'
um deles, utilizando-se do princípio da proporcionalidade.

A racionalidade do princípio da proporcionalidade, por meio da 
%. #$%>?4'34':L"434'3%'.423-8%>?40'S4#'3-&-264 6#3%0'$8#"#$%:-2"-0'
.- %'3%'347"8#2%'3-'[4*-8"'Q -cg0'U7-'.8-6T'%' S723%:-2"%>?4'34&'
-272$#%34&'8-&.42&@6-#&'.48'-&"%*- -$-8'%&'$423#>G-&'3-'.8-S-8T2$#%&0'
7"# #O%234<&-'3%' -#'3%'$4 #&?4J'(%8%'4'%7"480'-&&%' -#'"482%'4'.84$-3#-
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:-2"4'3-'.423-8%>?4'8%$#42% 0'.4#&0'2%'\#.;"-&-'3-'$4 #&?40'S48:7 %'7:'
-272$#%34'3-'.8-S-8T2$#%0'U7-'S72$#42%'$4:4'7:%'8-98%'6@ #3%'.%8%'
"43%&'%&'$4 #&G-&'3-'.8#2$!.#4&'47'3-'3#8-#"4&'S723%:-2"%#&J'A#92#1$%'
3#O-8'U7-'%' -#'3-'$4 #&?4'.84:46-'%'&4 7>?4'3%&'$4 #&G-&0'-&"%*- -$-234-
<&-'7:%'8- %>?4'3-'.8-$-3T2$#%'$423#$#42%3%J'

C&&%' 8- %>?4'3-'.8-$-3T2$#%' $423#$#42%3%'L'3-"-8:#2%3%'.48'
$423#>G-&'&4*'%&'U7%#&'7:'.8#2$!.#4'.8-$-3-'4'47"840'% -8"%234<&-'U7-0'
&4*'47"8%&'$423#>G-&0'%'U7-&"?4'3-'.8-$-3T2$#%'.43-'&-8'&4 7$#42%3%'
#26-8&%:-2"-J'k'.48'#&&4'U7-'&-'"8%"%'3-'7:%'.8-$-3T2$#%'condicionada, 
ao contrário da incondicionada0'U7-'%$%88-"%8#%'7:%'8- %>?4'%*&"8%"%'47'
%*&4 7"%'3-'.8-$-3T2$#%0'&-234'&4:-2"-'8-% #O@6- '&-'S4&&-'.4&&!6- '
M7&"#1$%8'7:%'483-:'\#-8@8U7#$%'3-'.8#2$!.#4&'in abstracto.

A partir do embasamento teórico construído ao longo do traba-
lho, analisou-se como o Supremo Tribunal Federal tem se posicionado 
8- %"#6%:-2"-'%4'"-:%0'-:'-&.-$#% '$4:'8- %>?4'd'.423-8%>?4'-2"8-'
%' #*-83%3-'3-'-c.8-&&?4'-'3-'$4:72#$%>?4'-'4'3#8-#"4'd'.8#6%$#3%3-J

C:'.8#:-#84' 79%80'8-&"47'3-:42&"8%34'U7-0'-S-"#6%:-2"-0'4'A7.8--
mo Tribunal Federal tem-se utilizado do princípio da proporcionalidade, 
.48':-#4'34':L"434'3%'.423-8%>?40'-:'&-7&'M7 9%:-2"4&J'D%':-&:%'
S48:%0'1$47'-6#3-2$#%34'U7-0'24&'$%&4&'-264 6-234'$4 #&?4'-2"8-'3#8-#"4&'
S723%:-2"%#&0'"%#&'3-$#&G-&'"%:*L:'"T:'&#34'*%&-%3%&'2%'.423-8%>?40'%7-
"48#O%234'4'#2"L8.8-"-'%'8-&"8#29#8'47' #:#"%8'7:'34&'3#8-#"4&'-:'$42S842"4J

D-'.4&&-'3-&&%&'.8-:#&&%&0'%2% #&47<&-'-&.-$#1$%:-2"-'%'$4 #&?4'
-2"8-'%' #*-83%3-'3-'-c.8-&&?4'-'4'3#8-#"4'd'.8#6%$#3%3-'+d'6#3%'.8#6%3%0'
d'#2"#:#3%3-0'd'\428%'-'d'#:%9-:/'d' 7O'3%'M78#&.873T2$#%'34'A7.8-:4'
Tribunal Federal.

Nesse sentido, é possível perceber que ele, na maioria dos casos, 
2?4'4.-8%$#42% #O%'%'"L$2#$%'#2"-8.8-"%"#6%'3%'.423-8%>?4'3-'S48:%'
$4:. -"%0'S%O-234'7&4'3-'%.-2%&'7:'34&'- -:-2"4&'$42&"#"7"#64&'34'
princípio da proporcionalidade, qual seja, o da proporcionalidade em 
&-2"#34'-&"8#"40'3-#c%234'3-'-c%:#2%80'3-'S48:%'-c. !$#"%0'&-'%'#2"-86-2-
>?4'8-% #O%3%'-:'24:-'3-'7:'34&'3#8-#"4&'S723%:-2"%#&'L'8-% :-2"-'
adequada para proteger o bem jurídico ao qual se destina. Isto é, se 
%'#2"-86-2>?4'U7-'#:.-3-'%'. -2%'%. #$%>?4'34'3#8-#"4'S723%:-2"% '
%'&-8'8-&"8#29#34'&-8@'8-% :-2"-'-S-"#6%'.%8%'.84"-9-8'4'*-:'M78!3#$4'
8-S-8-2"-'%4'3#8-#"4'S723%:-2"% '%'&-8'%. #$%34J



  
Q'.423-8%>?4'3-'3#8-#"4&'S723%:-2"%#&'$4:4'$8#"L8#4'.%8%'4'$42"84 -'M78#&3#$#42% ' 

3-'.4 !"#$%&'.)* #$%&R'3-$#&#42#&:4'+ -#%<&-'%"#6#&:4'M73#$#% /'47'M7!O4'S723%:-2"%34i 
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D%':-&:%'S48:%0'2?4'4$488-'%'6-8#1$%>?4'34'&7*.8#2$!.#4'3%'2--
$-&&#3%3-0'47'&-M%0'4'A7.8-:4'B8#*72% '5-3-8% 0'-:'&-7&'M7 9%:-2"4&0'2?4'
.84$-3-'d'%2@ #&-'3%'.4&&!6- '-c#&"T2$#%'3-'S48:%&'3-'#2"-86-2>?4':-24&'
98%64&%&0'U7-'"%:*L:'.73-&&-:'.84"-9-8'4'*-:'M78!3#$4'-:'U7-&"?4J

Q&&#:0'%'4.-8%$#42% #O%>?4'3%'.423-8%>?4'.- 4'B8#*72% ',42&"#"7-
$#42% '*8%&# -#84'1$%'8-&"8#"%'%4'-c%:-'3%'.84.48$#42% #3%3-'-:'&-2"#34'
-&"8#"40'U7-'"%:*L:'2?4'L'8-% #O%3%'3-':%2-#8%'&%"#&S%";8#%0'6#&"4'U7-'2?4'
U7%2"#1$%'4'98%7'3%'#2"-2&#3%3-'47'3%'8-&"8#>?4'+34'3#8-#"4'S723%:-2"% '
8-&"8#29#34/0'*-:'$4:4'2?4'%6% #%'%'#:.48"F2$#%'+.-&4/'3%'8-% #O%>?4'
34'3#8-#"4'S723%:-2"% '4.4&"40' #:#"%234<&-0'%.-2%&0'%'3-:42&"8%8'&-'
%' 8-% #O%>?4'34'3#8-#"4' S723%:-2"% '4.4&"4' M7&"#1$%'%'2?4'8-% #O%>?4'
3%U7- -'3#8-#"4' 8-&"8#29#34'.- 4'7&4'34&'.%8F:-"84&' $42&"#"7$#42%#&'
+.8-$-3T2$#%&'prima facie/J'D#"4'3-'47"84':4340'%' S723%:-2"%>?4'3%'
3-$#&?40'6#%'3-'8-98%0'2?4'-c. #$#"%'4'.84$-3#:-2"4'3-'.423-8%>?40'3-'
:434'%'"482@< 4'%S-8!6- '-0'.48"%2"40'$42"84 @6- '3-&3-'7:%'.-8&.-$"#6%'
racional. Neste ponto, percebe-se, sim, que o risco de ativismo judicial 
&-'$4 4$%`'2?4'-:'6#8"73-'3%'.423-8%>?4'-:'&#0':%&'-:'3-$488T2$#%'3%'
S% "%'3-'M7&"#1$%>?4'3%'3-$#&?40'- -:-2"4'*@&#$4'3-'7:'P73#$#@8#4'%*-8"4'
e republicano, próprio do Estado Democrático de Direito.

NOTAS

1 MENDES, Gilmar Ferreira. Direitos fundamentais e controle da constitucionalidade: 
-&"734&'3-'$42&"#"7$#42% J'mJ'-3J'A?4'(%7 4R',- &4'H%&"4&0'WXXpJ'.J'YXnJ

W' (-"''2Jl'mJnopJ'[- %"48R'b#2J',- &4'3-'b-  4J'P7 9%:-2"4R'WW<o<WXXq0'(7* #$%>?4'DP'Wo<o<WXXqJ'
CbCZBQR'reHC[DQDC'DC'eb([CZAQ'+,50'Q[BJ'ql0'ev0',V,'K'Q[BJ'WWX/J'PK[ZQreABQAJ'
DIREITO DE CRÍTICA. Prerrogativa constitucional cujo suporte legitimador repousa no 
. 78% #&:4'.4 !"#$4'+$S0'%8"J'Yl0'6/0'U7-'8-.8-&-2"%'7:'34&'S723%:-2"4&'#2-8-2"-&'%4'8-9#:-'
3-:4$8@"#$4J'K'-c-8$!$#4'34'3#8-#"4'3-'$8!"#$%'#2&.#8%34'.48'8%OG-&'3-'#2"-8-&&-'.)* #$4R'
uma prática inestimável de liberdade a ser preservada contra ensaios autoritários de re-
.8-&&?4'.-2% J'Q'$8!"#$%'M482% !&"#$%'-'%&'%7"48#3%3-&'.)* #$%&J'Q'%8-2%'.4 !"#$%R'7:'-&.%>4'
3-'3#&&-2&4'.48'-c$- T2$#%J

m' E,'2Jl'xoJnWp'V'A('<'A~K'(Q^rK0'EQHCQA',K[(^A0'[- %"48+%/R''b#2J'AC(�rvCDQ'(C[-
BCZ,C0'P7 9%:-2"4R''Yp<m<Yuuu0'�89?4'P7 9%348R''(8#:-#8%'B78:%'(7* #$%>?4R'DP'''x<q<Yuuu'
((<XXXXn'CbCZB'vKr<XYunu<XW'((<XXmWmJ

n' bCZDCA0'=# :%8'5-88-#8%J'Direitos fundamentais e controle da constitucionalidade: 
-&"734&'3-'$42&"#"7$#42% J'mJ'-3J'A?4'(%7 4R',- &4'H%&"4&0'WXXpJ'.J'YXqJ

q' [C'2Jl'WXopoqV'[P'a'[eK'DC'PQZCe[K0'[C,^[AK'C�B[QK[DeZ�[eK0'[- %"48+%/R'b#2J'
CrrCZ'=[Q,eC0'P7 9%:-2"4R'Wn<p<WXXmJ'�89?4'P7 9%348R'A-9723%'B78:%'(7* #$%>?4'DP'
WW<o<WXXm'((<XXXqX'CbCZB'vKr<XWYWX<mq'((<XxmnqJ

p' (-"'2Jl'WxXWV[P'<'[eK'DC'PQZCe[K0'(CBe}~K0'[- %"48+%/R''b#2J'AC(�rvCDQ'(C[BCZ,C 
P7 9%:-2"4R''Yo<u<WXXW''�89?4'P7 9%348R''B8#*72% '( -24''(7* #$%>?4R'DP'Yu<u<WXXm'((<XXXYp''''''''
CbCZB'vKr<XWYWn<Xn'((<XXoXnJ'CbCZBQR',%&4'K'=rKHK'�'=Q[KBeZEKJ'YJ'r#:#2%8'
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3-S-8#3%'-:'.8#:-#84'98%7'-'$4218:%3%'.- 4'B8#*72% '3-'P7&"#>%0'U7-'.84!*-'%'-:.8-&%'
M482% !&"#$%'3-'.7* #$%8'$426-8&%&' "- -Sw2#$%&'-2"8-'4'8-U7-8-2"-'a'-2"?4'946-82%348'3-'
C&"%34'-0'%#23%'\4M-0'.8-"-23-2"-'d'(8-&#3T2$#%'3%'[-.)* #$%'a'-'47"8%&'.-&&4%&0'4*M-"4'
3-'#2"-8$-."%>?4'# !$#"%'-'98%6%>?4'.48'"-8$-#84&0'%'$7M4'$42"-)34'"-6-'%$-&&4'4'M482% J'WJ'
e2"-8.4&#>?4'.- %'-:.8-&%'3-'8-$78&4'-c"8%483#2@8#4'.-23-2"-'3-'%3:#&&?4'24'B8#*72% '
a quoJ'mJ'(84.4&#"78%'.- %'8-$488-2"-'3-'%>?4'$%7"- %8'a'U7-'4'AB5'8-$-*-'$4:4'.-"#>?4'a'%'
. -#"-%80'  #:#2%8:-2"-0' +Y/' %7"48#O%>?4'3-'.7* #$%>?4' #:-3#%"%'3%':%"L8#%' -' +W/' &7*#3%'
#:-3#%"%'34'[C'd'%.8-$#%>?4'34'AB50'.48U7-'#2%. #$@6- '%4'$%&4'4'%8"J'qnW0'�'ml0',J(8J,#6# J'
nJ'K*M->G-&'3%'(=['d'%3:#&&#*# #3%3-'+Y/'3-'.-3#34'$%7"- %8'%4'AB50'%2"-&'3-'%3:#"#34'
4'[C'2%'#2&"F2$#%'a qua`'+W/'34'.8;.8#4'[C'$42"8%'3-$#&?4'3-'$%8@"-8' #:#2%8R'8%OG-&'U7-'
%$42&- \%:0'24'$%&40'S%O-8'%*&"8%>?4'3- %&J'qJ'(8#:-#84'.-3#34' #:#2%8R'2%"78-O%'3-'"7"- %'
8-$78&% ' %2"-$#.%3%R' -c#9T2$#%'3-'U7% #1$%3%'.84*%*# #3%3-'3-'.846#:-2"4'34' 8-$78&4'
-c"8%483#2@8#4J' pJ' e:.4&&#*# #3%3-'3-' %18:%>?4'24' $%&4'3-' "% ' .8-&&7.4&"4'3%' "7"- %'
8-$78&% '%2"-$#.%3%R'%/'.4 T:#$%'a'%#23%'%*-8"%'24'AB5'a'%$-8$%'3%'6#%*# #3%3-'47'2?4'3%'
"7"- %'M78#&3#$#42% '.8-6-2"#6%'3-'.7* #$%>?4'3-':%"L8#%'M482% !&"#$%'4S-2&#6%'%'3#8-#"4&'3%'
.-8&42% #3%3-`'*/'.-$7 #%8#3%3-0'3-'-c"8-:4'8- -640'3-'3#&$7"#8<&-'24'$%&4'3%'3#67 9%>?4'
M482% !&"#$%'3-'.8437"4'3-'#2"-8$-."%>?4'# !$#"%'a'\4M-0'$8#:#24&%'a'3-'$4:72#$%>?4'"- -Sw2#$%0'
U7-'%',42&"#"7#>?4'.84"-9-'#23-.-23-2"-:-2"-'34'&-7'$42"-)34'-0'$42&-U7-2"-:-2"-0'34'
interesse público em seu conhecimento e da notoriedade ou do protagonismo político ou 
&4$#% '34&'#2"-8 4$7"48-&J'xJ'v-3%>?40'3-'U7% U7-8':4340'3%'%2"-$#.%>?4'3-'"7"- %0'U7%234'
\476-8'.-8#94'3-'#88-6-8&#*# #3%3-'34'.846#:-2"4'%2"-$#.%34'+,J'(8J,#6J0'%8"J'Wxm0'�'Wl/0'U7-'L'
;*6#40'24'$%&40'2%'.-8&.-$"#6%'34'8-U7-8#340'&4*'%'U7% '3-6-'&-8'-c%:#2%34J'oJ'D-S-8#:-2"4'
.%8$#% '34'.8#:-#84'.-3#34'.%8%'U7-'&-'.84$-&&-'#:-3#%"%:-2"-'4'8-$78&4'-c"8%483#2@8#40'
3-' 8-"-2>?4' #2$%*!6- '2%&' $#8$72&"F2$#%&0'U7%234'%:*%&'%&'.%8"-&' -&"?4'%$483-&0' %#23%'
U7-'&4*'.8#&:%&'$42"8@8#4&0'-:'U7-'%'-c-$7>?40'47'2?40'3%'3-$#&?4'8-$488#3%' \-&'%S-"%8#%0'
#88-6-8&#6- :-2"-0'%&'.8-"-2&G-&'&7*&"%2$#%#&'$42j#"%2"-&J

x' K'%&&72"4'"48247<&-'7:'N$%&-I'-'$42&"%2"-:-2"-'L'3#&$7"#34'-:'&% %&'3-'%7 %&'3%&'72#-
6-8&#3%3-&'3-'M482% #&:40'&-:#2@8#4&'-'-6-2"4&'3-'$4:72#$%>?4'34'(%!&J'K'S%"4'"%:*L:'
virou livro Caso Escola BaseR'4&'%*7&4&'3%'#:.8-2&%0'-&$8#"4'.- 4'M482% #&"%'Q -c'[#*-#84'-'
-3#"%34'.- %'�"#$%0'A?4'(%7 40'YuuqJ

o' (%8%'&-'"-8'7:%'#3-#%'3%'$4*-8"78%'M482% !&"#$%'3%3%'.%84'4'$%&40'-:'WXXm0'S48%:'.84$-&&%-
dos por danos morais os jornais Folha de S. Paulo, Estado de S. Paulo, TVs Globo, SBT, Record, 
Bandeirantes e as revistas Veja e Isto É.

u' PQH^[0'=# *-8"4'E%33%3J'Liberdade de pensamento e direito à vida privadaR'$42j#"4&'
-2"8-'3#8-#"4&'3-'.-8&42% #3%3-J'A?4'(%7 4R'[-6#&"%'34&'B8#*72%#&0'WXXXJ'.J'YonJ

10 PORFÍRIO, Fernando. Escola BaseR'[-6#&"%'v-M%'L'$423-2%3%'%'.%9%8'[�'xqX':# J'D#&.42!6- '
em: <\"".RVV$42M78J-&"%3%4J$4:J*8V&"%"#$V"-c"VnqqXu0Y�J'Q$-&&4'-:R'mY'M%2J'WXXxJ

YY' Qe'nupnXp'V'A('<'A~K'(Q^rK0'Q=[QvK'DC'eZAB[^bCZBK'[- %"48+%/R'beZJ',CrAK'
DC'bCrrK'P7 9%:-2"4Rx<o<WXXp0'(7* #$%>?4R'DP'YXVXoVWXXp''((<XXXnY'CbCZBQR',QAK'
ESCOLA BASE. LIBERDADE DE INFORMAÇÃO. PRERROGATIVA CONSTITUCIONAL 
�^C'Z~K'AC'[CvCABC'DC',Q[�BC['QHAKr^BKJ'AeB^Q}~K'DC'QZBQ=KZeAbK'
ENTRE O DIREITO DE INFORMAR E OS POSTULADOS DA DIGNIDADE DA PES-
SOA HUMANA E DA INTEGRIDADE DA HONRA E DA IMAGEM. A LIBERDADE 
DE IMPRENSA EM FACE DOS DIREITOS DA PERSONALIDADE. COLISÃO ENTRE 
DIREITOS FUNDAMENTAIS, QUE SE RESOLVE, EM CADA CASO, PELO MÉTODO 
DA PONDERAÇÃO CONCRETA DE VALORES. MAGISTÉRIO DA DOUTRINA. O 
C�C[,�,eK'QH^AevK'DQ'reHC[DQDC'DC'eZ5K[bQ[0'DC'�^C'[CA^rBC'eZP^ABK'
GRAVAME AO PATRIMÔNIO MORAL/MATERIAL E À DIGNIDADE DA PESSOA 
LESADA, ASSEGURA, AO OFENDIDO, O DIREITO À REPARAÇÃO CIVIL, POR EFEITO 
DK'�^C'DCBC[beZQ'Q'([�([eQ',KZABeB^e}~K'DQ'[C(�Hre,Q'+,50'Q[BJ'ql0'v'
C'�/J'eZK,K[[�Z,eQ0'Cb'BQr'Ee(�BCAC0'DC'eZDCveDQ'[CAB[e}~K'P^De,eQr'�'
reHC[DQDC'DC'eb([CZAQJ'Z~K'[C,C(}~K'DK'Q[BJ'qW'C'DK'Q[BJ'qp0'QbHKA'DQ'
rCe'DC' eb([CZAQ0'(K[' eZ,Kb(QBeHereDQDC',Kb'Q',KZABeB^e}~K'DC'YuooJ'
DANO MORAL. AMPLA REPARABILIDADE. PRECEDENTES DO SUPREMO TRIBU-
ZQr'5CDC[QrJ'C�QbC'AKHC[QZK'DKA'5QBKA'C'([KvQA'C5CB^QDK'(CrK'CJ'



  
Q'.423-8%>?4'3-'3#8-#"4&'S723%:-2"%#&'$4:4'$8#"L8#4'.%8%'4'$42"84 -'M78#&3#$#42% ' 

3-'.4 !"#$%&'.)* #$%&R'3-$#&#42#&:4'+ -#%<&-'%"#6#&:4'M73#$#% /'47'M7!O4'S723%:-2"%34i 
^:%'%2@ #&-'3%'M78#&.873T2$#%'34'A7.8-:4'B8#*72% '5-3-8% 
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TRIBUNAL DE JUSTIÇA DO ESTADO DE SÃO PAULO. MATÉRIA INSUSCETÍVEL DE 
[CveA~K'Cb'ACDC'[C,^[AQr'C�B[QK[DeZ�[eQJ'Q=[QvK'DC'eZAB[^bCZBK'eb-
PROVIDO. O reconhecimento “a posteriori” da responsabilidade civil, em regular processo 
M73#$#% '3-'U7-'8-&7 "-'%'$423-2%>?4'%4'.%9%:-2"4'3-'#23-2#O%>?4'.48'3%24&':%"-8#%#&0'
:48%#&'-'d'#:%9-:'3%'.-&&4%'#2M7&"%:-2"-'4S-23#3%0'2?4'"8%2&98#3-'4&'��'Yl'-'Wl'34'%8"J'
WWX'3%',42&"#"7#>?4'3%'[-.)* #$%0'.4#&'L'4'.8;.8#4'-&"%"7"4'$42&"#"7$#42% 'U7-'-&"%*- -$-0'
-:'$ @7&7 %'-c.8-&&%'+,50'%8"J'ql0'v'-'�/0'%'8-.%8%*# #3%3-'.%"8#:42#% '3-'"%#&'98%6%:-&0'
U7%234'$%8%$"-8#O%34'4'-c-8$!$#4'%*7&#640'.- 4';89?4'3-'$4:72#$%>?4'&4$#% 0'3%' #*-83%3-'
3-'#2S48:%>?4J'D47"8#2%J'Q',42&"#"7#>?4'3%'[-.)* #$%0'-:*48%'9%8%2"%'4'-c-8$!$#4'3%' #*-8-
3%3-'3-'#2S48:%>?4'M482% !&"#$%0'#:.G-< \-0'24'-2"%2"40'$4:4'8-U7#&#"4' -9#"#:%348'3-'&7%'
.8@"#$%0'%'2-$-&&@8#%'4*&-86F2$#%'3-'.%8F:-"84&'a'3-2"8-'4&'U7%#&'%67 "%:0'.48'&-7'8- -640'
4&'3#8-#"4&'3%'.-8&42% #3%3-'a'-c.8-&&%:-2"-'8-S-8#34&'24'.8;.8#4'"-c"4'$42&"#"7$#42% '+,50'
%8"J'WWX0'�'Yl/0'$%*-234'%4'(43-8'P73#$#@8#40':-3#%2"-'.423-8%3%'%6% #%>?4'3%&'.8-8849%"#6%&'
$42&"#"7$#42%#&'-:'$42j#"4'+3#8-#"4'3-'#2S48:%80'3-'7:' %340'-'3#8-#"4&'3%'.-8&42% #3%3-0'3-'
47"84/0'3-12#80'-:'$%3%'&#"7%>?4'4$488-2"-0'7:%'6-O'$421978%34'-&&-'$42"-c"4'3-'"-2&?4'
3#% L"#$%0'%' #*-83%3-'U7-'3-6-'.8-6% -$-8'24'$%&4'$42$8-"4J'D47"8#2%J'Z?4'&7*&#&"-:0'.48'
#2$4:.%"#*# #3%3-':%"-8#% '$4:'%',42&"#"7#>?4'3%'[-.)* #$%'.84:7 9%3%'-:'Yuoo'+,50'
%8"J'ql0'v'-'�/0'%&'248:%&'#2&$8#"%&'24'%8"J'qW'+U7-'3-12-'4'8-9#:-'3-'#23-2#O%>?4'"%8#S%3%/'
-'24'%8"J'qp'+U7-'-&"%*- -$-'4'.8%O4'3-$%3-2$#% '3-'m':-&-&'.%8%'%M7#O%:-2"4'3%'%>?4'3-'
#23-2#O%>?4'.48'3%24':48% /0'%:*4&'3%'r-#'3-'e:.8-2&%'+r-#'2l'qJWqXVpx/J'E#.;"-&-'3-'
2?4'8-$-.>?4J'D47"8#2%J'(8-$-3-2"-&'34'A7.8-:4'B8#*72% '5-3-8% J

12 ALEXY, Robert. Teoría de los derechos fundamentalesJ'b%38#3R',C(,0'YuumJ
Ym' ABCeZbCB�0'�# &42'Q2"w2#4J''A vinculação dos particulares a direitos fundamentais. 

A?4'(%7 4R'b% \-#84&0'WXXnJ'.J'WYYJ
Yn' ,SJ',QZKBerEK0'PJPJ'=4:-&J'Direito constitucionalJ'pJ'-3J',4#:*8%R'Q :-3#2%0'YuuuJ'.J'WpmJ
Yq' ABCeZbCB�0'�# &42'Q2"w2#4.  A vinculação dos particulares a direitos fundamentais. 

A?4'(%7 4R'b% \-#84&0'WXXnJ'.J'WYuJ
Yp' bCZDCA0'=# :%8'5-88-#8%`',KCrEK0'e24$T2$#4'b@8"#8-&`'H[QZ,K0'(%7 4'=7&"%64'=42-"J'

Hermenêutica constitucional e direitos fundamentaisJ'H8%&! #%R'H8%&! #%'P78!3#$%0'WXXWJ'.J'Wuo<WuuJ
Yx' Z^ZCA0'r7#O'Q2"w2#4'[#O%""4. O princípio constitucional da dignidade da pessoa humana: 

347"8#2%'-'M78#&.873T2$#%J'A?4'(%7 4R'A%8%#6%0'WXXWJ'.J'qqJ
Yo' AQ[rCB0' e294'�4 S9%29J'Dignidade da pessoa humana e direitos fundamentais na 

Constituição Federal de 1988J'(48"4'Q -98-R'r#68%8#%'34'Q3649%340'WXXYJ'.J'xWJ
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